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ERIC ROBERT RUDOLPH,

Defendant

GOVERNMENT’S RESPONSE TO DEFENDANT’S MOTION
TO DISMISS COUNT ONE AND/OR STRIKE THE DEATH NOTICE
AND RESTRICT SENTENCING PROVISIONS TO THOSE PROVIDED
UNDER THE FREEDOM OF ACCESS TO CLINIC ENTRANCES ACT
Comes Now the United States of America, by and through its counsel, Alice
H. Martin, United States Attorney for the Northern District of Alabama, and Michael
W. Whisonant and William R. Chambers, Jr., Assistant United States Attorneys, and
respectfully files this Response to the Defendant’s Motion to Dismiss Count One
and/or Strike the Death Notice and Restrict Sentencing Provisions to Those Provided
Under the Freedom of Access to Clinic Entrances Act, as follows:
I. Introduction
The indictment in this case charges the defendant in Count One with detonating
a bomb outside an abortion clinic in Birmingham, killing a police officer and

critically injuring a nurse, in violation of 18 U.S.C. § 844(i). Section 844(i) prohibits

anyone from maliciously damaging or destroying, or attempting to damage or destroy,



penalty, which the government has given notice it intends to seek in this case.

In a motion filed on September 20, 2004, the defendant asks the Court to
dismiss Count One or, alternatively, to limit the jury’s sentencing options to those
permitted under the Freedom of Access to Clinic Entrances Act, 18 U.S.C. § 248
(hereinafter the “FACE Act”).? The FACE Act prohibits anyone from using force or
the threat of force, or physical obstruction, to intentionally injure, intimidate or
interfere with or attempt to injure, intimidate or interfere with any person because that
person is or has been obtaining or providing reproductive health services. 18 U.S.C.

§ 248(a).” The maximum penalty for violating the FACE Act is life imprisonment.

! The current version of Section 844(i) was enacted as part of the Anti-Arson Act of 1982,
which was intended to broaden federal jurisdiction over offenses involving explosives and fire.
H.R. Rep. 97-678, at 1 (1982), reprinted in 1982 U.S.C.C.A.N. 2631.

2 The government notes that defendant’s motion was filed more than four months after
the deadline set by the Amended Scheduling Order for filing all death penalty-related motions.
The defendant did not seek permission from either the Court or Magistrate Judge prior to filing
this out-of-time motion, nor does he offer any explanation in the motion for why it could not
have been filed within the time period provided by the Order. While the Magistrate Judge did
grant the defendant the opportunity to supplement his death penalty motions with any recent
decisions at a recent status conference, see Transcript of September 8, 2004, Status Conference at
pp. 11-12, the instant motion is not based on any new case or law.

’ The FACE Act was enacted in 1994 in response to “the growing violence accompanying
the debate over the continued legality and availability of abortion and other reproductive health
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FACE Act rather than Section 844(1). Notwithstanding Section 248(d)(3) of the
FACE Act, which states that the Act should not be construed as providing exclusive
criminal penalties with respect to the conduct it prohibits, defendant argues that
Congress intended for the FACE Act to preempt prosecution of abortion clinic
violence under other federal criminal statutes including Section 844(i). Defendant
argues that the legislative history of the FACE Actreflects such Congressional intent,
and therefore the government’s decision to charge him under § 844(i) violates the
separation of powers doctrine. Defendant also contends that two rules of statutory
construction, the rule that a specific statute controls over a general one and the rule
of lenity, which requires a court faced with an ambiguous statute to resolve the
ambiguity in favor of lenity, mandate that he be prosecuted or at least sentenced under

the FACE Act.

services.” H.R. Rep. 103-306, at 3 (1993), reprinted in 1994 U.S.C.C.A.N. 699. The full report
on the FACE Act from the Judiciary Committee of the House of Representatives is attached as

Exhibit A. The report from the Senate’s Labor and Human Resources Committee is attached as
Exhibit B.



criminal statute, prosecutors have discretion to choose which statute to prosecute him
under, and may base their selection on the type of penalty available, so long as they
do not discriminate against any class of defendants. The Eleventh Circuit has
repeatedly relied on Bathelder to hold that a prosecutor has authority to proceed under
either of two overlapping statutes, even when the more recent statute is more specific
in proscribing the conduct at issue and more lenient in punishing it, so long as there
is no express congressional intent to the contrary. Here, despite the defendant’s
arguments, there is no evidence at all that when Congress enacted the FACE Act, it
intended to foreclose prosecution of the same conduct at the federal level under
Section 844(i) or any other available criminal statute. Defendant’s statutory
construction arguments similarly lack merit. Accordingly, the Court should deny his
motion in its entirety.
II. Argument and Citation of Authorities
Analysis of the issues raised in defendant’s motion is guided by the Supreme

Court’s opinion in United States v. Batchelder, 442 U.S. 114, 123-24 (1979), and the

Eleventh Circuit cases interpreting it. In Batchelder, the defendant was convicted of



under the statute. However, the defendant’s conduct also violated 18 U.S.C. §
1202(a), which was enacted later and carries only a two year maximum sentence. Id.
at 117. The defendant appealed his conviction and sentence, arguing among other
things that the later, more lenient, statute had implicitly repealed the penalty provision
of the earlier, more severe, statute, and therefore his sentence should be capped at two
years. The Seventh Circuit agreed and remanded the case for resentencing. Id.
The Supreme Court reversed and upheld defendant’s original sentence. In
rejecting the argument that Section 1202 had implicitly repealed the penalty provision
of Section 922, the Court said “it is not enough to show that the two statutes produce
differing results when applied to the same factual situation. Rather, the legislative
intent to repeal must be manifest in the positive repugnancy between the
provisions.” Id. at 122 (internal quotations and citations omitted) (emphasis added).
The Court reviewed the legislative history for both statutes and concluded that
“Congress intended to enact two independent gun control statutes, each fully
enforceable on its own terms.” Id. at 119. The Court also rejected the argument that

preemption was required under the rule of statutory construction that ambiguities in



§ 1202(a) provides different penalties for essentially the same conduct is no
justification for taking liberties with unequivocal statutory language.” Id. at 121.
The Court also addressed a question raised in the Seventh Circuit’s opinion
about the constitutionality of two statutes that provide different penalties for identical
conduct, and specifically whether that would violate the separation of powers
doctrine.* The Court first noted how it “has long recognized that when an act violates
more than one criminal statute, the Government may prosecute under either so long
as it does not discriminate against any class of defendants.” Id. at 124 (internal
citations omitted). The Court concluded that this long-standing rule of prosecutorial
discretion was unaffected by the availability of identical statutes with differing
penalty provisions. Id. at 125 (“there is no appreciable difference between the
discretion a prosecutor exercises when deciding whether to charge under one of two
statutes with different elements and the discretion he exercises when choosing one

of two statutes with identical elements.”). Moreover, the Court noted that in selecting

* The Seventh Circuit had opined that this situation might impermissibly delegate to the
Executive Branch the Legislature’s responsibility to fix criminal penalties. Id. at 125.
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which charge to file, “the prosecutor may be influenced by the penalties available
upon conviction.” Id. The Court then rejected the Seventh Circuit’s argument that

prosecutors have discretion to charge a defendant with either one of two statutes with

identical elements but differing penalties, stating:
The provisions at issue plainly demarcate the range of
penalties that prosecutors and judge may seek to impose.
In light of that specificity, the power that Congress has
delegated to those officials is no broader than the authority
they routinely exercise in enforcing the criminal law.
Having informed the courts, prosecutors, and defendants of
the permissible punishment alternatives available under
each Title, Congress has fulfilled its duty.

Id. at 126.

Defendant disputes the applicability of the Supreme Court’s opinion in
Batchelder on the grounds that the case “did not involved [sic] a general and specific
statute but rather two statutes which proscribed, in almost identical terms, the conduct
for which the defendant was convicted.” (Def.’s Mot. at 13). While the factual
distinction defendant points out is correct, the Eleventh Circuit has repeatedly relied
upon Batchelder to hold that a prosecutor has authority to proceed under either of two

overlapping statutes, even when the more recent statute i1s far more specific in

proscribing the conduct at issue, and also more lenient, so long as there is no express



provision of the Magnuson-Stevens Fishery Conservation and Management Act);

United States v. Fern, 696 F.2d 1269, 1273-74 (11th Cir. 1983) (upholding conviction

under 18 U.S.C. § 1001 for false statements despite arguably more applicable specific
misdemeanor prohibition of false statements to the Internal Revenue Service in 26

U.S.C. § 7207); United States v. Anderez, 661 F.2d 404, 407 at n. 9 (5th Cir. 1981)

(upholding conviction under 18 U.S.C. § 1001 despite more specific and later enacted
misdemeanor prohibition in Currency and Foreign Transactions Reporting Act, 31
U.S.C. §§ 1101 & 1058).°

Nor 1s the Eleventh Circuit alone in applying Batchelder beyond its particular

facts. See, e.g., United States v. Sherman, 150 F.3d 306, 312-13 (3rd Cir. 1998)

(upholding indictment under general perjury statute, 18 U.S.C. § 1621, despite the
more specific and later enacted misdemeanor false swearing statute, 18 U.S.C. §

1623); United States v. Jackson, 805 F.2d 457, 460-64 (2nd Cir. 1986) (upholding

conviction for conversion of United States Treasury checks in violation of 18 U.S.C.

3 A decision of a “Unit B” panel of the former Fifth Circuit is binding on the Eleventh
Circuit, even if the decision was issued after September 30, 1981. Matter of Int’l Horizons, Inc.,
689 F.2d 996, 1004 at n.17 (11th Cir. 1982).
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S.C. § 510); United States v. Mackie, 681

Act, 16 U.S.C. §§ 703 and 707(b) despite more specific and later enacted Bald and

Golden Eagle Protection Act, 16 U.S.C. § 668(a)); United States v. Brien, 617 F.2d

299, 309-11 (1st Cir. 1980) (more specific anti-fraud provisions of Commodity
Futures Trading Act, 7 U.S.C. § 60, did not impliedly repeal pertinent portions of pre-
existing general mail and wire fraud statutes, 18 U.S.C. §§ 1341 & 1343).

The Eleventh Circuit’s opinion in Tomeny is particularly instructive. There,
the defendants were charged with one count each of making false statements in
violation of 18 U.S.C. § 1001 based on their submission of an application to the
National Marine Fisheries Service which falsely certified that they had caught a
certain amount of red snapper in the preceding three years, entitling them to an
exemption from a recently imposed fishing limit. 144 F.3d at 750. The defendants
pled guilty and then appealed their convictions, arguing that the government was
required to indict them under the more specific and more recently enacted
misdemeanor false statement provision of the Magnuson-Stevens Fishery
Conservation and Management Act, 16 U.S.C. § 1857(1)(I) (the “Magnuson Act”).

Id. at 751.
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1001, the Court noted that it was guided by the Supreme Court’s opinion in

Batchelder. The Court cited how, pursuant to Batchelder, the defendants were
required to prove that a “positive repugnancy” existed between Section 1857(1)(I)
and Section 1001 in order to prevail on their preemption argument. Tomeny, 144
F.3d at 752. The Court then followed the two-step approach it had previously
adopted in Anderez to resolve the question of whether Congress intended for Section
1857 to preempt Section 1001. Tomeny, 144 F.3d at 752. First, the Court looked to
the language of the statutes themselves and determined that they did not demand a
finding of preemption. Id. (“Indeed, the Magnuson Act itself does not even mention
or implicitly refer to § 1001").* The Court then considered whether the legislative
history of Section 1857(1)(I) supported defendants’ preemption claim. The Court
noted how “[i]n the absence of statutory language indicating preemption, [it] should
conclude that § 1857(1)(I) preemptions § 1001 only if supported by “clear and

manifest” evidence of Congress’ intent in the legislative history.” Id. at 754. The

¢ The Court also rejected defendants’ arguments that located in the language of the
statutes was implicit evidence of Congress’ intent that Section 1857 preempt Section 1001, based
on (1) the more specific nature of Section 1857, and (2) its more lenient penalty. Id. at 752-53.
The Court held that neither of these facts constituted sufficient proof of Congressional intent. Id.
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the rule of lenity, finding like the Supreme Court in Balchelder that the rule is
“inapplicable where ... a defendant was convicted under a statute that plainly
proscribed his conduct and the defendant only argues that he should have been
prosecuted under another, more specific statutory provision.” Id. at 755.

Having established the framework for the Court’s analysis of the issues raised
in defendant’s motion, and the various principles that apply, the government turns
now to defendant’s specific arguments. First, defendant asserts what is essentially a
preemption argument.® He claims that Congress intended for the act he is accused of
committing in Count One of the indictment to be prosecuted at the federal level solely

under the FACE Act, and therefore the FACE Act preempts Section 844(i).” Pursuant

7 The Court found that the legislative history of Section 1857(1)(I) simply indicated the
rationale for the provision, which was to address particular problems that had arisen with
enforcement of the Magnuson Act enacted ten years earlier. The Court found that this “in no
way suggests that Congress intended to preempt 18 U.S.C. § 1001.” Id.

¥ Rather than preemption, some courts speak in terms of whether a later enacted, more
specific statute implicitly repeals the overlapping portion of an earlier, general statute. See, €.g.,
Jackson, 805 F.2d at 460. Regardless of what terms are used, the analysis is the same: proof of
clear Congressional intent to preempt or repeal is required.

? Defendant combines this argument in his brief with a separation of powers argument.
However, the latter argument is only relevant if, and only if, the Court accepts defendant’s
argument that Congress intended the FACE Act to preempt Section 844(i). If, on the other hand,
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FACE Act which indicates that Congress intended it to preempt Section 844(i) or the
overlapping portion of any other federal criminal statute. Indeed, quite the contrary,
Section 248(d)(3) of the Act clearly states that “[n]othing in this section shall be
construed— to provide exclusive criminal penalties or civil remedies with respect to
the conduct prohibited by this section, ...” Accordingly, the language of the FACE
Actactually reflects Congress’ intent that the FACE Act not preempt Section 844(i)."

The next step in the Court’s analysis is to determine whether, notwithstanding
the statutory language, the legislative history of the FACE Act supports defendant’s
preemption argument. Asnoted by the Eleventh Circuit in Tomeny, the Court should
conclude that the FACE Act preempts Section 844(i) “only if supported by ‘clear and
manifest’ evidence of Congress’ intent in the legislative history.” 144 F.3d at 754
(emphasis added). Contrary to what defendant argues in his brief, there is simply no

evidence in the legislative history of the FACE Act, let alone “clear and manifest

the Court finds that the two statutes may co-exist, under Batchelder, defendant’s separation of
powers argument necessarily fails.

' Moreover, just as in Tomeny, the fact that the FACE Act is more specific than Section
844(i), and provides for a more lenient penalty, is insufficient implied evidence in the language
of the statute of Congress’ intent that it preempt Section 844(i).

12
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namely that violence at abortion clinics was increasing and that existing laws and law
enforcement at the state and local level had proven inadequate to handle the situation,
such statements in no way suggest that Congress intended to foreclose prosecution
of those who violated the Act at the federal level under other available criminal
statutes. Indeed, it would be entirely inconsistent with that rationale for Congress to
have effectively reduced the possible charges that might be brought against violators
of the Act or the range of available penalties that might be imposed against them.
Defendant makes much of how the wording of Section 248(d)(3) changed from
the version in the original Senate bill to the version that appears in the Act. (Def.’s
Mot. at 9). If anything, however, that evidence only reinforces the non-preclusive
effect of the Act on federal criminal action which the Act’s drafters clearly intended
for this subsection to establish, and which it still does as enacted. Defendant also

points to a statement regarding the revised subsection which appears in the House

' The “authoritative source for finding the Legislature’s intent lies in the Committee
Reports on the bill” which contains the enacted statute. Garcia v. United States, 469 U.S. 70, 76
(1984). As stated earlier, the report on the FACE Act from the Judiciary Committee of the
House of Representatives is attached as Exhibit A, while the report from the Senate’s Labor and
Human Resources Committee is attached as Exhibit B.

13
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Report as evidence that Congress “purposefully abandon[ed] the language of non-
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preclusion of federal action.” (Def.’s Mot. at 9). In fact, this statement says nothing
about the non-preclusive effect of the Act on either state or federal criminal action.

Rather, it speaks only of not preempting “State legislation or action with regard to
reproductive health.” H. Rep. 103-306, at 11 (emphasis added). The statement thus
adds nothing to defendant’s argument. In conclusion, because defendant’s
preemption argument is not supported by either the statutory language of the FACE
Act or its legislative history, his argument necessarily fails, and with it his related
separation of powers argument. Batchelder, 442 U.S. at 125-26.

Defendant also argues in his motion that two rules of statutory construction
require that he be prosecuted, or at least sentenced, under the FACE Act rather than
Section 844(i). Specifically, he cites the rule that a specific statute controls over a
general one, and the rule of lenity, which requires that ambiguities in criminal statutes
must be resolved in favor of lenity. (Def.’s Mot. at 10-12). These remaining
arguments may be dispensed with quickly. First, defendant’s contention that he must
be prosecuted under the FACE Act solely because it is more specific than Section
844(1) with regard to the conduct it proscribes is specious, as it ignores the Batchelder
line of cases described above. Indeed, in Tomeny, the Eleventh Circuit plainly stated

that “[pJreemption of a criminal provision ... occurs only where Congress clearly

14
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As for defendant’s rule of lenity argument, it also lacks any merit. What
defendant seeks is for the Court to invoke the rule of lenity to resolve the question as
to which statute, Section 844(i) or the FACE Act, Congress intended for him to be
prosecuted under. However, the rule of lenity does not apply to questions about the
relationship between statutes, only questions about their meaning. Jackson, 805 F.2d
at 465. Having already determined that there is no ambiguity in the provision of the
FACE Act which states that it should not be construed as providing exclusive
criminal penalties with respect to the conduct it prohibits, the rule of lenity is simply
not applicable. See Batchelder, 442 U.S. at 122 (“Where, as here, Congress has
conveyed its purpose clearly, ... we decline to manufacture ambiguity where none

exists.”) (internal quotations omitted); Tomeny, 144 F.3d at 755-56.

15
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Notice and Restrict Sentencing Provisions to Those Provided Under the Freedom of

Access to Clinic Entrances Act in every aspect.

Respectfully submitted this the 20" day of October, 2004.

ALICE H. MARTIN
United States Attorney

.

MICHAEL W. WHISONANT
Assistant United States Attorney
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing has been served on the defendant

by mailing a copy of same this 20™ day of October, 2004, by First Class, United States
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mail, postage prepaid

Ms. Jud F12rke

c/o 310 Rlchard Arrington, Jr. Blvd., 2" Floor
Birmingham, Alabama 35203

Mr. William Bowen

White, Armold, Andrews & Dowd
2025 3rd Avenue North, Suite 600
Birmingham, Alabama 35203

Mr. Michael Burt,

Ms. Nancy Pemberton,

& Mr. Michael Sganga

Law Office of Michael Burt
600 Townsend St., Suite 329-E
San Francisco, California 94103

Wz

MICHAEL W/ WHISONANT
Assistant United States Attorney
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H.R. REP. 103-306 Page 1
H.R. REP. 103-306, H.R. Rep. No. 306, 103RD Cong., 18T Sess. 1993, 1994
U.S.C.C.A.N. 699, 1993 WL 465093 (Leg.Hist.)
(Publication page references are not avallable for this document.)

P.L. 103-259, FREEDOM OF ACCESS TO CLINIC ENTRANCES ACT OF 1954
FREEDOM OF ACCESS TO CLINIC ENTRANCES ACT OF 1993
DATES OF CONSIDERATION AND PASSAGE

Senate: November 16, 1993; May 12, 1994
House: November 18, 1993; March 17, May 5, 1994
Cong. Record Vol. 139 (1993)
Cong. Record Vol. 140 (1994)
Senate Report (Labor and Human Resources Committee) No. 103-117,
July 29, 1993 (To accompany S. 636)
House Report (Judiciary Committee) No. 103-306,
Oct. 22, 1993 (To accompany H.R. 796)
House Conference Report No. 103-488,
May 2, 1994 (To accompany S. 636)

HOUSE REPORT NO. 103-306
October 22, 1993
[To accompany H.R. 796]

The Committee on the Judiciary, to whom was referred the bill (H.R. 796) to
assure freedom of access to clinic entrances, having considered the same, report
favorably thereon with amendments and recommend that the bill as amended do pass.

The amendments are as follows:

Strike out all after the emacting clause and insert in lieu thereof the
following:

SECTION. 1. SHORT TITLE.

This Act may be cited as the "Freedom of Access to Clinic Entrances Act of
1993",
SEC. 2. FREEDOM OF ACCESS TO REPRODUCTIVE HEALTH SERVICES.

Chapter 13 of title 18, United States Code, is amended by adding at the end the
following:
"S 248. Blocking access to reproductive health services

" (a) Prohibited Activities.-Whoever-

"(1) by force, threat of force, or physical obstruction, intentionally injures,

intimidates, or interferes with any person, or attempts to do so, because that
person or any other person or class of persons is obtaining or providing

Copr. ©® 2004 West. No Claim to Orig. U.S. Govt. Works.



H.R. REP. 103-306 Page 2
H.R. REP. 103-306, H.R. Rep. No. 306, 103RD Cong., 1ST Sess. 1993, 1994
U.S.C.C.A.N. 699, 1993 WL 465093 (Leg.Hist.)

(Publication page references are not available for this document.)

reproductive health services; or

"(2) intentionally damages or destroys the property of a facility, or attempts
to do so, because that facility provides reproductive health sexrvices;

shall be punished as provided in subsection (b) of this section and also be
subject to the civil remedy provided in subsection (c) of this section.

N ~ . . .
(b} Penalties.-Whoever viclates subsection {(a) of this section shall-

"{1l) in the case of a first offense, be fined under this title or imprisoned not
more than 1 year, or both; and

"(2) in the case of a second or subsequent offense after a prior conviction
under this section, be fined under this title or imprisoned not more than 3 years,
or both;

except that, if bodil

more than 10 vears, and
e ana
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y results, the length of imprisonment shall be not

chall be for any term of vears or for
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"{c) Civil Actions.-

"{1) Right of action generally.-Any person who is aggrieved by a violation of
subsection (a) of this section may in a civil action obtain relief under this
subsection.

"(2) Action by attorney general.-If the Attorney General has reasonable cause to
believe that any person, or group of persons, is aggrieved by a violation of
subsection (a) of this section, the Attorney General may in a civil action obtain
relief under this subsection.

"(3) Actions by state attorneys general.-If an attorney general of a State has
reasonable cause to believe that any person or group of persons is aggrieved by a
violation of subsection (a) of this section, that attorney general may in a civil
action obtain relief under this subsection.

"(4) Relief.-In any action under this subsection, the court may award any
appropriate relief, including temporary, preliminary or permanent injunctive relief,
and compensatory and punitive damages for each person aggrieved by the violation.
With respect to compensatory damages, the aggrieved person may elect, at any time
before the rendering of final judgment, to recover, in lieu of actual damages, an
award of statutory damages in the amount of $5,000 per violation. The court may
award to the prevailing party, other than the United States, reasonable fees for
attorneys and expert witnesses.

" (d) Rule of Construction.-Nothing in this section shall be construed to
prohibit any expressive conduct (including peaceful picketing or other peaceful
demonstration) protected from legal prohibition by the first article of amendment to
the Constitution.

" (e) Non-Preemption.-Congress does not intend this section to provide the
exclusive remedies with respect to the conduct prohibited by it, nor to preempt the
legislation of the States that may provide such remedies.

"(f) Definitions.-As used in this section, the following definitions apply:

" (1) Reproductive health services.-The term 'reproductive health services' means
reproductive health services provided in a hospital, clinic, physician's office, or
other facility, and includes medical, surgical, counselling or referral services
relating to the human reproductive system.

"(2) Facility.-The term 'facility' includes the building or structure in which
the facility is located.

" (3) Physical obstruction.-The term 'physical obstruction' means rendering
impassable ingress to or egress from a facility that provides reproductive health
services, or rendering passage to or from such facility unreasonably difficult.

"(4) State.-The term 'State' includes a State of the United States, the District

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.
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H.R. REP. 103-306, H.R. Rep. No. 306, 103RD Cong. 1ST Sesgs. 1993, 1994
U.S.C.C.A.N. 699, 1993 WL 465093 (Leg.Hist.)
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of Columbia, and any commonwealth, territory, or possession of the United States."

SEC. 3. EFFECTIVE DATE.

This Act takes effect on the date of the enactment of

<] f the en t
only with respect to conduct occurring on or after such date

hig Act

SEC. 4. CLERICAL AMENDMENT.

The table of sections at the beginning of chapter 13 of title 18, United States
Code, is amended by add1na at the end the Fn11nw1na new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Amend the title so as to read:

A bill to amend title 18, United States Code, to assure freedom of access to
reproductive services.

SUMMARY AND PURPOSE

The purpose of the Freedom of Access to Clinic Entrances Act is to prevent the
growing violence accompanying the debate over the continued legality and
availability of abortion and other reproductive health services. The Act creates
Federal criminal and civil remedies that may be invoked against those who use
blockages, assaults, and other violent and threatening tactics against the women who
seek reproductive health services, the providers of such services, and their
respective families.

The Act amends title 18 of the U.S. Code to prohibit the use of force, threat of
force, or physical obstruction (or any attempts to do so) to intentionally injure,
intimidate, or interfere with any person because that person, or any other person or
class of persons, is obtaining or providing reproductive health services. The Act
also prohibits the intentional damaging or destruction of a facility (or any attempt
to do so) because reproductive health services are provided within the facility. The
Act establishes criminal penalties for these prohibited acts. It also creates a
private right of action in Federal court for appropriate relief, including
injunctive relief and compensatory and punitive damages. The Act authorizes the U.S.
Attorney General and State Attorneys General to bring civil causes of action on
behalf of aggrieved persons for the same relief available in private actions;
however, fees for attorneys and expert witnesses may not be awarded to the United
States.

H.R. 796 is designed to be applied evenly to anyone who engages in the prohibited
conduct, regardless of their views on the issue of abortion. For example, by
covering reproductive health services and not merely abortion, the bill would apply
to blockades by pro-choice activists-should such blockages occur-outside clinics
engaged in pro-life counseling or providing abortion alternatives. Moreover, the
bill specifically states that it shall not be construed to prohibit any expressive
conduct, including peaceful picketing or other peaceful demonstration, as protected
by the First Amendment. H.R. 796 is modeled after existing and well-established
Federal civil rights statutes. [FN1]

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.
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HEARINGS

102D CONGRESS

Committee consideration of this issue began in the 102d Congress when on
Wednesday, May 6, 1992, the Subcommittee on Crime and Criminal Justice convened an
oversight hearing on the issue of blockades of clinics providing abortion,
reproductive and other medical services. A bill, H.R. 1703 (similar to H.R. 796),
was pending at that time. The hearing explored the national scope of this problem

and addressed the blockades and demonstrations that occurred in Wichita, Kansas,

. p ;
during the summer of 1991 and in Buffalo, New York, during the spring of 1992.

Testimony also was presented about many lesser-known activities around the country
that, like the larger orchestrated blockades, place a significant strain on local
law enforcement and judicial resources and pose a substantial burden upon women
seeking to exercise their comnstitutional rights in peace and privacy. Accordingly,
the hearing considered the need for Federal legislation to help state and local law
enforcement authorities deal with these organized and targeted activities.

Testimony was heard from Sylvia "Doe," who was trapped in the middle of the
Wichita blockade where she was virtually imprisoned for three days in cars outside
the clinic; [FN2] Vicki Robinson, also blockaded outside a clinic; Kathryn Maxwell,
who was seeking prenatal care during her pregnancy and was accompanied by her
l2-year-old daughter when she was prevented by blockaders from keeping her
appointment. As the record reflects, Ms. Maxwell fully intended to and did, in fact,
carry her pregnancy to term. However, she was prevented from seeing her doctor
because he performed abortions on other women.

The Subcommittee also heard testimony from Professor Cass Sunstein of the
University of Chicago, a nationally know constitutional law expert who testified in
support of the constitutionality of H.R. 796; John H. Schafer, from the law firm of
Covington and Burling, who was co-counsel with the NOW Legal Defense and Education
Fund and argued the case of Bray v. Alexandria Women's Health Clinic [FN3] on
behalf of a number of women's rights groups; Sam Ellis, Chief of Police for
Manassas, Virginia, which has been subject to repeated blockades that have created
enormous budgetary and personnel problems for the local police department; and Dr.
Neville Sender from Milwaukee, Wisconsin, and clinic administrator Marne Greening
from South Bend, Indiana, both of whom described their ongoing experiences with
blockades, threats, vandalism and other forms of intimidation because they offer
abortion services.

Representing pro-life activists were the Executive Director of Operation Rescue,
Keith Tucci; Operation Rescue's legal counsel, Jay Sekulow, who represented Operaion
Rescue in the Wichita blockade and in the Bray case before the Supreme Court;
Michael Bray, husband of the named defendant in the Bray case, who has participated
in a variety of violent activities including bombings, blockades and other forms of
intimidation; Joseph Scheidler, a leading pro-life advocate and author of the book,
99 Ways to Stop Abortions, which gives instructions on, inter alia, how to organize
and execute blockades; and Sheriff Hickey from Corpus Christi, Texas, who, based on
his pro-life beliefs, stated that he would not enforce local laws against
blockaders.

103D CONGRESS
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Committee consideration of the issue continued into the 1034 Congress. On April 1,
1993, the Subcommittee on Crime and Criminal Justice held a hearing on the issue of
intimidation and violence other than clinic blockades against providers of

s . \ .
reproductive heath services, patients, and clinic facilities. This hearing focused

on the extent to which doctors, clinic staff, and patients face attacks, threats,
and harassment at places other than the clinic site. The nature, scope, and impact
of these techniques were discussed by victims, and by the representatives of groups
that have targeted doctors and their families in an effort to convince doctors not
to perform abortions. Attorneys who have represented parties on both sides discussed

the constitutionality of extending federal protection of individuals targeted for
such haragsment

The Subcommittee heard testimony from Mr. David Gunn, Jr., son of a doctor
murdered outside the Florida clinic earlier in 1993 by a pro-life activist; Ms.
Jeri Rasmussen, Executive Director of the Midwest Health Center for Women in
Minneapolis, Minnesota, who testified about years of personal harassment and the
inability of local police to assist her; Ms. Susan Hill, President of National
Women's Health Organization in Raleigh, North Carolina, who discussed years of
attacks on her doctors, staff, patients and facilities; and Dr. Normal Tompkins,
obstetrician and gynecologist at the Margot Perot Center in Dallas, Texas, who has
been the victim of ongoing targeted intimidation because he does abortions.

The Subcommittee also heard testimony from Mr. Randall Terry, founder of Operation
Rescue and active promoter of training in personal harassment techniques; Reverend
Joseph Foreman, President of Missionaries to the Preborn, also a proponent of
doctor-targeted harassment and intimidation; Mr. Jeff White, Director of Operation
Rescue for California, and originator of the "No Place to Hide" campaign of
harassment toward doctors; and Ms. Katherine Hudson, Director, American Women's
Association for Rights and Education, a former pro-choice activist who has become
active in the pro-life movement.

Finally, the Subcommittee heard from Mr. John Cowles, an attorney with McDonald,
Tinker, Skaer, Quinn and Herrington in Wichita, Kansas, who has represented doctors
and clinics in their efforts to obtain relief from harassment, attacks, and
blockades; and Mr. Walter Weber, litigation counsel for the American Center for Law
and Justice, one of Operation Rescue's counsel.

On June 10, 1993, the Subcommittee, at the request of its Minority Members, held
an additional hearing on the issue of access to reproductive health facilities. This
hearing examined the range of nonviolent pro-life activities, and whether, and if
so, the extent to which pro-life activists have been the victims of retaliation by
pro-choice defenders.

At the hearing, the Subcommittee heard testimony from pro-life activists. They
included: the Most Reverend James T. McHugh, Bishop of Camden, New Jersey; Rabbi
Yehuda Levin, Executive Director of "Get Free," a pro-life organization; Reverend
Pat Mahoney, Director of the Christian Defense Coalition and Joshua Project; Ms.
Katie Mahoney, National Spokesperson for Operation Rescue; Mr. Steven Wood, Director
of the Family Life Center; and Mr. Victor Eliason, Vice President, WVCY Channel 30
Christian Broadcasting in Milwaukee, Wisconsin. All of these witnesses testified
against the bill, arguing that it unfairly and unconstitutionally singled out and
penalized pro-life activists, most of whom are engaging in legal activities. In
addition, Mr. Joseph Helm, a partner at the law firm of Mclario and Helm, who
represents pro-life activists, testified that the bill was unconstitutional because
it singled out a particular point of view. Professor David Cole of Georgetown
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University, disagreed and testified in strong support of the constitutionality of
the bill.

SUBCOMMITTEE ACTION

On March 25, 1993, the Subcommittee on Crime and Criminal Justice, by recorded
vote, a quorum being present, ordered reported an amendment in the nature of a
substitute, offered by Subcommittee Chairman Charles E. Schumer, to H.R. 796, the
"Freedom of Access to Clinic Entrances Act of 1993." The vote on the motion to
report favorably was 9 aye and 4 no.

COMMITTEE ACTION

On September 14, 1953, the Committee, by recorded vote, a quorum being present,
adopted an amendment in the nature of a substitute to H.R. 796 and ordered the bill
reported favorably as amended. The vote to report favorably was 24 aye and 11 no.

BACKGROUND AND DISCUSSION

Need for Federal remedies to protect patients and providers of reproductive health
services

A nationwide campaign of blockades, invasions, vandalism, threats and other
violence is barring access to facilities that provide reproductive health services,
including services arising from the constitutionally protected right to choose. This
dramatically escalating viclence is endangering the lives and well being of
patients, providers, and their respective families. Seemingly frustrated by lack of
success in courts, state legislatures and public opinion, certain factions within
the pro-life movement have turned increasingly to violent means to stop clinics from
operating, to prevent patients from gaining access to clinics, and to prevent
doctors and other professionals from providing reproductive health care.

This campaign of violence has lead to death, injury, harassment, fear, and
thousands of arrests all across the nation. It has resulted, as intended, in access
to the constitutionally protected right to choose being denied to thousands of women
nationwide against their will. The record before the Committee establishes that
state and local law enforcement is often inadequate (and sometimes unwilling) to
handle this situation; that this is a problem of national proportion-incidents have
occurred all across the nation, large-scale operations have been and are continuing
to be organized on an inter-state basis, and women travel interstate to obtain
reproductive health services; and that Federal legislation is needed to put a stop
to the violence and disorder and to restore access to constitutionally protected
rights.

The activities to which H.R. 796 responds take many forms including blockades and
invasions of clinics; violence and threats of violence against providers and their
families; and vandalism and destruction of property at facilities. According to the
National Abortion Federation, from 1977 to April 1993, more than 1,000 acts of
violence against providers of reproductive health services were reported in the
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United States. These acts included at least 36 bombings, 81 arsons, 131 death
threats, 84 assaults, two kidnappings, 327 clinic "invasions, "™ and one murder. In
addition, over 6,000 clinic blockades and other disruptions have been reported since
1977. [FN4]

One violent incident resulted in a doctor's death. On March 10, 1993, Dr. Dav
Gunn, a physician who performed abortions at several clinics in northern Florid
neighborlng states, was shot and killed during an anti-abortion demonstration
outside a clinic in Pensacola, Florida. A pro-life activist has been charged with
first-degree murder. Dr. Gunn's murder was the tragic culmination of years of
threats, blockades and personal attacks he had endured. In another incident, in
August of 1993 in Wichita, Kansas, Dr. George Tiller was shot and wounded by a
pro-life activist from Oregon because he performed abortions.

Throughout the country, pro-life groups have organized blockades designed to bar

id

and
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n
access to reproductive facilities and overwhelm local law enforcement. These
blockades disrupt a wide range of services, terrorize patients and staff, and impose
upon clinics, individuals and responding jurisdictions millions of dollars of costs
for law enforcement, prosecutions, staff time, medical expenses, and property
damage. Dozens and often hundreds of persons trespass onto clinic property and
physically barricade entrances and exits by sitting or lying down, by standing and
locking arms or by chaining themselves to fences, doors or other clinic property.
Shoving, pushing and other violence often results as blockaders attempt to prevent
access by patients and staff. Another technique, known as "invasions," involves a
number of pro-life demonstrators storming and entering clinics that are in the
process of offering services to patients.

Some examples illustrate the situation. In 1991, a two-year campaign of blockades
and invasions was launched against the only medical facility offering abortion
services in North Dakota. Arrests were made on ten occasions in the first seven
months. On one of these occasions, 26 people stormed the clinic, broke down a door,
and chained themselves together inside the facility. In Wichita, Kansas, clinics
were targeted by Operation Rescue from July through August of 1991. Hundreds of
people came from across the country and engaged in acts of trespass and obstruction
that overwhelmed local law enforcement's ability to respond. This 46-day blockade
resulted in more than 2,600 arrests and a cost of over half a million dollars to
local government. In April 1992, Operation Rescue targeted Buffalo, New York,
causing 605 arrests of blockaders and trespassers and almost $400,000 in government
costs. Less publicized but more frequent blockades have taken place regularly for
years in places like Dobbs Ferry, New York (1,000 arrests in four-year period for
police force of 23 officers) and in northern Virginia.

Personal examples, such as the experience of Sylvia "Doe," also make a compelling
case for the need for this legislation. As Ms. "Doe" testified, hers was a wanted
pregnancy until she learned that the left side of the developing heart was not
formed. As she stated, "I really feel that I could have had this baby naturally and
let God's destiny take its course, but I was informed by the doctors that I didn't
have a choice; that I would have to go to a special hospital where they would hook
my child up to artificial means of keeping it alive. Basically, this child would
have a short life of suffering and pain before it would die anyhow, purely for
experimentation. I just couldn't see my baby tortured in this manner. So I opted to
go to Kansas to terminate my pregnancy." [FN5] Ms. "Doe" then traveled from her
home in Virginia to a facility in Wichita capable of performing the procedure she
required. There she encountered an ongoing blockade. She waited two weeks while the
clinic was entirely shut down. Then she endured three full days of waiting outside
the facility trapped in a car in 109-degree heat before finally getting access to
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the treatment she needed. Even then, she said she was "socked in ... they were

surrounding us. They were trying to climb over the fences. There were bomb threats."
[FN6] While enduring the wait, Ms. "Doe" met a number of other women who were also
denied access to the facility. As she testified, "What I found especially horrible
was that a lot of people that were there were either raped or they had fetal
abnormalities or the mother's life was in danger." [FN7]

Certain groups and individuals have resorted to even more violent means to deny
access to reproductive health care. Many providers have been subjected to death
threats and other threats of violence, as well. Facilities providing reproductive
health services have also increasingly been the subject of arson, bombings,
firebombings, and chemical attacks. These incidents have destroyed millions of
dollars worth of property, endangered lives and curtailed access to health care for
women, especially in rural areas.

Many of the counties that have providers are urban centers. A rural provider is
often the only provider in a large geographical area. Thus rural clinics and doctors
have become the preferred targets for abortion foes because elimination of that
single provider effectively eliminates service for many women.

The facts are that only 17 percent of U.S. counties have an abortion provider and
that clinic owners face a shortage of doctors willing to perform abortions. These
facts are at least partially attributable to the violence and intimidation described
in this report. Doctors understandably are leaving the field, and new graduate have
little desire to enter the field even as part of a wider obstetrics/gynecology
practice.

As NAF statistics show [FN8] , during 1984 through 1992, there have been 28
bombings, 62 arsons, 48 attempted bombings and arsons, 266 bomb threats, and 394
incidents of vandalism. Although there appeared to be some decrease in the numbers
of these incidents during the period of 1987 to 1990, the pace of violence picked up
in 1991 and increased significantly again in 1992. The total cost of such incidents
to clinics in 1992 totaled almost $1.8 million in property damage alone.

The first three months of 1993 evidenced no decrease in the violence with three
reported arsons, 1l acts of vandalism and one bomb threat. The three reported arsons
include an attack on a clinic in Corpus Christi, Texas, that destroyed not only the
clinic but four other businesses in the building as well. The cost of that fire was
over a million dollars. In Missoula, Montana, the Blue Mountain Clinic, the only
facility providing reproductive health services of any kind in that city, was burned
to the ground.

Such vioclence has continued throughout the year. In September of 1993, there were
three firebombing arsons at clinics: in Bakersfield, California; Peoria, Illinois;
and Lancaster, Pennsylvania. The fire in Bakersfield gutted the clinic and two
nearby office buildings, resulting in $1.4 million in damage. Notably, the attack in
Lancaster was on a facility that did not even provide abortions.

In addition to bombings, arson, and other types of vandalism, clinics have been
hit more and more frequently with chemical attacks using butyric acid. This is a
controlled substance with an extremely noxious odor that makes those who inhale the
fumes sick and dizzy. Easily shot with a hypodermic needle through key holes, under
doors, or holes drilled in the roofs or sides of clinic buildings, enough acid to
cover one square foot of carpet is all that is needed to close a clinic for a week.

NAF has only recently begun collecting data on such acid attacks. In 1992, NAF
recorded 57 of these attacks, with estimated clean-up costs of almost half a million
dollars. From January 1, 1993, through May 5, 1993, there were 14 reported attacks,
with clean-up costs alone totalling over $65,000. [FN9]

In addition, a national strategy has emerged, orchestrated largely by Operation
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Rescue and its affiliates, that has, as ocne of its goals, the goal of forcing
doctors and others to stop performing abortions. Randall Terry, President of
Operation Rescue, has been quoted as stating that doctors are the "weak link" in the
provision of abortion services; and he has vowed to make doctors' lives "a living
hell.r"

The violence has shut down facilities permanently or temporarily Many of those
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facilities provided a wide range of reproductlve health care services. By making

clinics inaccessible to patients and staff alike, blockades and invasions deprive
people of needed health care services. In addition, blockades have had traumatic

effects on patients by delaying access to urgent medical care and by exacerbating
medical conditions. [FN10]

Much of the violence has been organized and directed across state lines. Attorney
General Janet Reno has testified that "much of the activity has been orchestrated by
groups functioning on a nationwide scale, including, but not limited to, Operation
Rescue, whose members and leadership have been involved in litigation in numerous
areas of the country." [FN11] The experience of many jurisdictions indicates the
extent to which activists from all over the country are involved. In addition,
patients often cross state lines to obtain services, as the testimony of Sylvia
"Doe" illustrated. [FN12]

It is not the Committee's intent, nor does the Committee believe it will be the
effect of H.R. 796, to prevent, punish, discourage, or in any way affect the lawful,
peaceful exercise of First Bmendment rights or expression of pro-life or any other
views. The legislation addresses only physical obstruction, violence and threats and
in no way infringes on the rights of pro-life demonstrators to pray, counsel,
peacefully provide information on abortion alternatives, or otherwise express
peaceful opposition to abortion. H.R. 796 clearly describes the prohibited
activities it addresses: injury, intimidation or interference by force, threat of
force or physical obstruction. The bill specifically states that it does not reach
any expressive conduct protected from legal prohibition by the First Amendment

Absence of legal remedies

The laws currently in place at the Federal, state, and local level have proven
inadequate to prevent the violent conduct described above. Injunctive relief to
restrain this conduct is no longer available under Federal civil rights law as a
result of a ruling by the Supreme Court of the United States in January of 1993.
[FN13] Further, existing criminal laws at the state and local level have failed to
provide the certainty of prosecution, conviction and punishment necessary to deter
these activities on a nationwide scale. Moreover, the ability and sometimes the will
of many state and local authorities to deal with what are often large-scale,
inter-state operations have proven inadequate.

Prior to January of 1993, many cases had been brought under the so-called Ku Klux
Klan statute [FN14] seeking to restrain blockades and other anti-abortion violence.
However, in the Bray case, [FN15] the Supreme Court ruled that this Reconstruction
era statute could not be used by the plaintiffs in this situation. This ruling
leaves a serious gap in Federal law and, as Attorney General Reno testified, there
is no other Federal law that would be generally applicable to private interference
with a woman's right to choose. [FN16]

State and local law enforcement authorities have failed to address effectively the
systematic and nationwide assault that is being waged against health care providers
and patients. Enforcement of local laws such as trespass, vandalism and assault have
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proven inadequate. In some localities, local authorities have refused to act. In
others, they have been unable to do so effectively, which is due partially to the
inherent inability of state law to deal with interstate law enforcement issues. In
addition, state and local criminal law is often unable to provide effective
deterrence. Therefore, the Committee agrees with the Attorney General who has
testified that, "The reluctance of local authorities to protect the rights of
individuals provides a powerful justification for the enactment of federal
protections that has been evoked previously by Congress in passing laws to protect
civil rights." [FN17]

SECTION-BY-SECTION ANALYSIS

SECTION ONE: SHORT TITLE

Section one provides that the short title of the bill shall be the "Freedom of
Access to Clinic Entrances Act."

SECTION TWO

Section 2 amends Chapter 13 of Title 18 by creating a new Section 248 that
describes the prohibited conduct and penalties for such conduct. Proposed Section
248 (a) covers five general categories of prohibited conduct: acts of force, threats
of force, physical obstruction and damage or destruction of property.

Subsection 248 (a) (1)

Subsection 248 (a) (1) prohibits the use of force or threat of force, or physical
obstruction that intentionally injures, intimidates or interferes with any person
(or attempts to do so) because that person, or any other person or class of persons,
is or has been obtaining or providing reproductive health services. This section is
modeled on several Federal civil rights laws. These include 18 U.S.C. Section
245(b), which prohibits the use or threatened use of force to willfully injure,
intimidate or interfere with (or attempting to do so) "any person because he is or
has been, or in order to intimidate such person or any other person or any class of
persons from" [FN18] voting, engaging in activities related to voting or enjoying
the benefits of Federal programs, inter alia. Another law with virtually identical
operative language is 42 U.S.C. Section 3631, a provision of the Fair Housing Act
that prohibits force or threat of force to willfully injure, intimidate, or
interfere with a person's housing opportunities because of his or her race, color,
religion, sex or national origin.

Subsection 248(a) (1) would cover acts of force, threats of force, and physical
obstruction that intentionally injure, intimidate, or interfere with any person, but
only if these actions are undertaken because the victim or others are obtaining or
providing reproductive health services. In accordance with the rules of statutory
construction set out in title 1 of the U.S. Code, Section 1, the concept of
"obtaining or providing" is meant to include persons who have obtained or provided
these services, and persons who intend to obtain or provide these services.
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The types of acts of force that would be covered by Subsection 248(a) (1) include
physical assaults such as the recent murder of a doctor in Florida and the shooting
of a doctor in Kansas, and would include beatings and any other physical attack. In
addition, some acts of vandalism could constitute prohibited force; for example,

tampering with the car of a physician in order to cause an accident (if the action
is undertaken with the requisite intent). The threats of force covered by the Act
are those threats that are legitimately interpreted as serious expressions of an
intention to inflict bodily harm. The threats must be real and meaningful, not
merely rhetorical or political hyperbole. [FN1S] Many of the death threats and
threats of violence received by abortion providers are specific enough to be covered
by the Act. Both force and threats of force would be covered wherever they occur,
whether at the clinic site, at the victim's home, the service provider's home, or
elsewhere in the community.

The acts of physical obstruction covered would include blockades and invasions
rendering passage to or from a clinic or other facility impossible or unreasonably
difficult, as required by the definition of this term in Subsection 248(f). Many
types of vandalism and disruption could achieve this end, including but not limited
to, pouring glue into the locks of clinic doors, chaining people to clinic entrances
or equipment, strewing nails on clinic driveways or public access roads, and
blocking driveway entrances with immobilized cars. The imprisonment of patients and
providers in a facility could also constitute prohibited "physical obstruction"”
under this subsection.

To be covered by the Act, however, force, threats of force, or physical
obstruction must result in either injury to, intimidation of, or interference with
another person; or, the attempt to use any of these must be completed sufficiently
to be recognized under the established legal standards governing actionable
attempts.

In addition, in order to narrowly tailor this legislation to those activities
found by the Committee to warrant new federal remedies, the Act requires that the
offender be motivated by the involvement of the victim or others in obtaining or
providing reproductive health services. Thus the Act covers attacks, threats and
blockades used directly against a person who is obtaining or providing reproductive
health services. The Act also covers attacks, threats, and blockades against a
particular victim that are meant to intimidate other persons or classes of persons
who may be obtaining or providing reproductive health services, or that are taken
because others have obtained or provided reproductive health services.

Subsection 248 (a) (2)

Subsection 248(a) (2) is modeled generally on 18 U.S.C. Section 247, which
prohibits, in certain circumstances, intentional damage or destruction of property
because of the religious character of that property. Damage or destruction of clinic
property, or the property in which a clinic or doctor's office is located, would
include arsons, bombings, fire-bombings, chemical attacks, and various forms of
vandalism, if committed because the targeted facility provides reproductive health
services.

Subsection 248 (b)

Subsection 248 (b) sets out the criminal penalties for the conduct prohibited in
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Subsection 248(a). These are: in the case of a first offense, fines in accordance
with title 18 of the U.S. Code, [FN20] imprisonment of not more than one year, or
both; in the case of a second or subsequent offense after a prior conviction under
this section, fines in accordance with title 18, imprisonment of not more than three

years, or both; for offenses resulting in bodily imjury, 10 years imprisonment,
fines under title 18 or both; and for offenses resulting in death, any term of years
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including life imprisonment, fines under title 18, or both These penaltles are
consistent with those provided in the statutes upon which this Act is principally
modeled. [FN21]

Subsection 248 (c)

Subsection 248 (c) would allow any person aggrieved by a violation of Subsection
248 (a) to bring a private civil suit for any appropriate relief. Subsection 248 (c)
also authorizes the U.S. Attorney General and the State Attorneys General to bring
suit for the same relief if they believe that a person or group of persons have been
aggrieved by violations of the Act. This subsection is meant to provide a clear
basis on which Federal Courts may enjoin clinic blockades and other conduct
prohibited by this legislation, filling the gap in Federal law left by the Supreme
Court's decision in Bray. [FN22]

Appropriate relief includes, but is not limited to temporary, preliminary and
permanent injunctions, and compensatory and punitive damages. Because damages could
be difficult and expensive to prove in the situations covered by the Act (for
example, the degree of trauma suffered by a woman blockaded at a clinic but not
physically injured, or the terror suffered by a doctor stalked and repeatedly
threatened), the Act allows the plaintiff to elect, prior to rendering of any final
judgment, to recover statutory damages of $5,000 per violation instead of actual
damages. In addition to the costs of suit awarded in accordance with title 28 of the
U.S. Code, the Act authorizes the court to award to the prevailing party, other than
the United States, reasonable attorneys fees and fees for expert witnesses.

Those entitled to sue as "aggrieved persons" include patients, doctors, clinic
staff, or any other person (such as the families of patients, doctors, or staff)
subjected to violence, threatened with harm, or physically blocked from entering or
leaving a facility by someone acting with the requisite motive. The owners,
operators, lessors of clinics, hospitals and other facilities also would be able to
sue for damage done to these facilities because of the reproductive health services
provided therein. Nothing in this act would alter any established rules governing
standing. Thus, associations representing aggrieved persons or classes of persons
would only be entitled to sue to the extent that existing principles of standing
permit them to do so.

Subsection 248 (d)
Subsection 248(d) clearly states that nothing in the act shall be construed to

prohibit any expressive conduct, including peaceful picketing or other peaceful
demonstration, that is protected from legal prohibition by the First Amendment.

Subsection 248 (e)
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Subsection 248 (e) makes clear that the Act is not meant to preempt either State
legislation or action with regard to reproductive health, nor to limit the remedies
that may be sought by individuals aggrieved by the prohibited conduct under State
law.

Subsection 248 (f)

Subsection 248 (f) provides definitions of terms used in the bill. The bill defines
"reproductive health services" in Section 248 (f) (1) to include all medical,
surgical, counseling or referral services that relate to the human reproductive

system. These services must be rendered in a hospital, clinic, physician's office,

or other facility.

The definition of reproductive health services is meant to encompass pregnancy
counseling and support services as well as abortion counseling and procedures,
routine gynecological exams, and counseling and medical care regarding
contraception, venereal disease, and other aspects of human reproduction. Thus,
attacks against clinics or providers of abortion alternatives would be covered, as
would attacks against clinics and providers of abortion.

Although the definition of reproductive health services may include teen pregnancy
counseling done at school-based clinics, this definition is not meant to encompass
mere sex education classes nor is this definition meant to extend to the
distribution of literature, drugs, devices or products not done in conjunction with
medical, surgical, counseling or referral services relating to human reproduction.

Subsection 248 (f) (2) defines the term "facility" to include the building or
structure in which the office or clinic is located. Thus the Act would cover a
blockade that physically obstructed the entrance to a larger office building or
medical complex in which a smaller abortion clinic or pregnancy counseling center is
located.

Subsection 248 (f) (3) defines "physical obstruction" as activity that would render
ingress to or egress from a facility providing reproductive health services [FN23]
impassable or unreasonably difficult.

SECTION THREE

Section 3 of the bill sets the effective date of the bill as the date of
enactment. It expressly applies only to conduct occurring on or after such date.

SECTION FOUR

Section 4 amends the table of sections of Chapter 13 of title 18 to include new
Section 248.

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 2(1) (3) (A) of rule XI of the Rules of the House of
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Representatives, the Committee reports that the findings and recommendations of the
Committee, based on oversight activities under clause 2(b) (1} of rule X of the Rules
of the House of Representatives, are incorporated in the descriptive portions of
this report.

COMMITTEE ON GOVERNMENT OPERATIONS OVERSIGHT FINDINGS

No findings or recommendations of the Committee on Government Operations were
received as referred to in clause 2(1) (3) (D) of rule XI of the Rules of the House of
Representatives.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 2(1) (3) (B) of House Rule XI is inapplicable because this legislation does
not provide new budgetary authority or increased tax expenditures.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 2(1) (3) (C) of rule XI of the Rules of the House of
Representatives, the Committee sets forth, with respect to the bill H.R. 796, the
following estimate and comparison prepared by the Director of the Congressional
Budget Office under section 403 of the Congressional Budget Act of 1974:

U.S. Congress,
Congressional Budget Office,
Washington, DC, October 7, 1953.

Hon. Jack Brooks,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, DC

Dear Mr. Chairman: The Congressional Budget Office has reviewed H.R. 796, the
Freedom of Access to Clinic Entrances Act of 1993, as ordered reported by the House
Committee on the Judiciary on September 14, 1993. CBO estimates that implementation
of H.R. 796 would result in enforcement costs of less than $5 million a year, as
well as an increase in both federal receipts and direct spending of less than
$500,000 annually. Because this bill would affect receipts and direct spending, it
would be subject to pay-as-you-go procedures under section 252 of the Balanced
Budget and Emergency Deficit Control Act of 1985. CBO estimates that the bill would
impose no costs on state or local governments.

H.R. 796 would make it a federal offense for protesters to use force or physical
obstruction to intentionally injure, intimidate, or interfere with anyone seeking or
providing reproductive health services. This bill also would prohibit an individual
from intentionally damaging or destroying the property of a medical facility that
provides reproductive health services.
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Enforcing this legislation would consume staff time and other resources of the
federal government. The costs would depend on the number of offenses committed and
the extent of the enforcement effort made by the Department of Justice. CBO expects
that such costs would be less than $5 million a year.

The bill would provide for civil and criminal penalties for violations of its
provisions. CBO estimates that fines or civil penalties paid to the government would
total less than $500,000 a year, which would be recorded in the budget as
governmental receipts, or revenues. The fines would be deposited in the Crime
Victims Fund and spent in the following year. Thus, enactment of H.R. 796 would
affect both receipts and direct spending. The increase in direct spending would be
the same as the amount of fines collected with a one-year lag. Therefore, the
additional direct spending would also be less than $500,000 a year.

If you wish further details on this estimate, we will be pleased to provide them.

Sincerely,
James L. Blum

(For Robert D. Reischauer, Director).

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1) (4) of rule XI of the Rules of the House of
Representatives, the Committee estimates that H.R. 796 will have no significant
inflationary impact on prices and costs in the national economy.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House of
Representatives, changes in existing law made by the bill, as reported, are shown as
follows (new matter is printed in italics, existing law in which no change is
proposed is shown in roman) :

TITLE 18, UNITED STATES CODE
* k k k Kk Kk ok
CHAPTER 13-CIVIL RIGHTS

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

* k ok ok Kk kK

S 248. Blocking access to reproductive health services

(a) Prohibited Activities.-Whoever-
(1) by force, threat of force, or physical obstruction, intentionally injures,
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intimidates, or interferes with any person, or attempts to do so, because that
person or any other person or class of persons is obtaining or providing
reproductive health services; or

(2) intentionally damages or destroys the property of a facility, or attempts to
do so, because that facility provides reproductive health services;

. : . : . :
ah
shall be punished as provided in subsection (b) of this section and alsc be

subject to the civil remedy provided in subsection (c) of this section.

(b) Penalties.-Whoever violates subsection (a) of this section shall-

(1) in the case of a first offense, be fined under this title or imprisoned not
more than 1 year, or both; and

(2) in the case of a second or subsequent offense after a prior conviction under
this section, be fined under this title or imprisoned not more than 3 years, or
both .

except that, if bodily injury results, the length of imprisonment shall be not
more than 10 years, and if death results, it shall be for any term of years or for
life.

{c) Civil Actionms.-

(1) Right of action generally.-Any person who is aggrieved by a violation of
subsection (a) of this section may in a civil action obtain relief under this
subsection.

(2) Action by attorney general.-If the Attormney General has reasonable cause to
believe that any person, or group of persons, is aggrieved by a violation of
subsection (a) of this section, the Attorney General may in a civil action obtain
relief under this subsection.

(3) Actions by state attorneys general.-If an attorney general of a State has
reasonable cause to believe that any person or group of persons is aggrieved by a
violation of subsection (a) of this section, that attorney general may in a civil
action obtain relief under this subsection.

(¢) Relief.-In any action under this subsection, the court may award any
appropriate relief, including temporary, preliminary or permanent injunctive relief,
and compensatory and punitive damages for each person aggrieved by the vioclation.
With respect to compensatory damages, the aggrieved person may elect, at any time
before the rendering of final judgment, to recover, in lieu of actual damages, an
award of statutory damages in the amount of $5,000 per violation. The court may
award to the prevailing party, other than the United States, reasonable fees for
attorneys and expert witnesses.

(d) Rule of Construction.-Nothing in this section shall be construed to prohibit
any expressive conduct (including peaceful picketing or other peaceful
demonstration) protected from legal prohibition by the first article of amendment to
the Constitution.

(e) Non-Preemption.-Congress does not intend this section to provide the
exclusive remedies with respect to the conduct prohibited by it, nor to preempt the
legislation of the States that may provide such remedies.

(f) Definitions.-As used in this section, the following definitions apply:

(1) Reproductive health services.-The term "reproductive health services" means
reproductive health services provided in a hospital, clinic, physician's office, or
other facility, and includes medical, surgical, counselling or referral services
relating to the human reproductive system.

(2) Facility.-The term "facility" includes the building or structure in which
the facility is located.

(3) Physical obstruction.-The term "physical obstruction" means rendering
impassable ingress to or egress from a facility that provides reproductive health
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services, or rendering passage to or from such facility unreasonably difficult.
(4) State.-The term "State" includes a State of the United States, the District
of Columbia, and any commonwealth, territory, or possession of the United States.

* Kk * * * * %

DISSENTING VIEWS OF HON. F. JAMES SENSENBRENNER, JR., CARLOS J. MOORHEAD, HENRY
J. HYDE, BILL MCCOLLUM, HOWARD COBLE, LAMAR S. SMITH, ELTON GALLEGLY, CHARLES
T. CANADY, BOB INGLIS, AND ROBERT W. GOODLATTE

INTRODUCTION

A fundamental principle of our nation's law is that government is prohibited from
banning or regulating speech or preventing assembly based on the content of the
speech or the ideas expressed. The First Amendment of the United States
Constitution, states that "Congress shall make no law ... abridging freedom of
speech..."

0f course, the right of free speech does not guarantee a receptive audience, nor
does it in any way sanction the use of force or coercion to impose one's views on an
unwilling listener. Likewise, the right to be free from government interference in
obtaining an abortion does not mean that a woman has a right to be insulated from
the views of her fellow citizens on the meaning and consequences of that act.

We unequivocally condemn the murder of Dr. Gunn in Florida and shooting of Dr.
Tiller in Wichita. We recognize, however, that this is not the first time in our
history legitimate expressions of ideas have crossed the line into violence by a few
extremists.

Political protest has been at the forefront of social change. From the Boston Tea
Party to the abolitionist movement, from the antiwar protests and to the activism of
the civil rights movement, civil disobedience has been an intimate part of our
history. This is perhaps the first time in our nation's history, however, that those
in power have so openly sought to use the authority of government to broadly
suppress the legitimate actions of a movement with which they do not agree. The
legislation sweeps with a broad and heavy hand to target peaceful, non-vioclent,
constitutionally protected activities on the same terms as violent or forceful acts,
(even though the latter occur outside of abortion clinics much more infrequently).

What would have been the result had a similar proposal become law during the Tea
Party, the abolitionist movement, or during the antiwar and civil rights movements?
How would history have changed?

In sum, H.R. 796, the "Freedom of Access to Clinic Entrances Act of 1953" [FN1] ,
fails to distinguish between nonviolent civil disobedience and violent conduct,
while applying different rules of conduct to the two sides engaged in this emotional
debate. At least one commentator points out that, "Congress has selected a single
point of view-opposition to abortion-and subjected it to penalties applied to no
other point of view." Prof. Michael W. McConnell, Rule of Law: Free Speech Outside
Abortion Clinics Wall Street Journal, March 31, 1993, at Al5. Likewise, the new
federal tort created is duplicative of existing relief both criminal and civil
provided for in the States. Threat of significant money damages, including punitive
damages is likely to "chill" speech, much of which is protected under the First
Amendment . Vagueness and ambiguity in H.R. 796 is further problematic given that the
bill creates a new federal crime. H.R. 796 provides insufficient guidance to
potential defendants seeking to tailor their behavior so as to act legally and avoid

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.



REP. 103-306 Page 18
. REP. 103-306, H.R. Rep. No. 306, 1l03RD Cong., 1ST Sess. 1993, 1994
.C.C.A.N. 699, 1993 WL 465093 (Leg.Hist.)

ublication page references are not available for this document.)

~c o
g o .
nxx

liability. H.R. 796 also all but ignores the fact that First Amendment protections
attach to much of the speech and conduct found in the picketing, praying, sidewalk
counseling, and mass gatherings around abortion clinics.

Our principal objections to the legislation follow.

UNEQUAL TREATMENT

A central problem with H.R. 796 is that it applies different rules of conduct to
the two sides engaged in this emotional debate. One must ask whether H.R. 796

protects both the pro-life and the pro-choice sides or whether it exposes those two
gides to different rulea, nrnfpﬁf1nng and nnn21f1nn While Faﬁ1a11v the bhill may

appear to be fair in thls regard a closer examination reveals that H.R. 796 is
intended to target the pro-life movement, without giving that movement the
protections offered the other side under the bill.

This bill's supporters argue that H.R. 796 covers abortion and abortion
alternative facilities equally. See Sec. 248 (a) (1). This may be true given the
definition of "Reproductive Health Services" in proposed section 248(f) (1),
depending on what the abortion alternative facility is. It is unclear if H.R. 796
proscribes intimidation, interference or violence against sidewalk counselors,
priests, pastors, rabbis, Muslim clerics, etc., peaceful pro-life protestors, or
addresses the disruption of religious services. In other words, H.R. 796 may
superficially protect both sides. Upon closer examination, the core of the pro-life
movement lacks the protection offered by this proposed new federal crime and federal
civil tort. This is especially the case since most counselors, picketers, etc. will
not be in a "facility". [FN2] (Sec. 248(f) (1) (2)). Supporters themselves have stated
that "casual sidewalk counseling" is not covered. The Committee Report [FN3] speaks
consistently in this regard. The Report's discussion of who has standing to sue
reaffirms the conclusion that the supporters will do their best to see that the bill
does not protect both sides of the debate equally and omits protection for core
elements of the pro-life movement. Yet, as the Supreme Court has stated, "“government
has no 'authority to license one side of a debate to fight freestyle, while
requiring the other to follow Marquis of Queensbury Rules."' R.A.V. v. City of st.
Paul, Minnesota, 112 S. Ct. 2538, 120 L.Ed.2d 305, 323 (1992) guoted in written
testimony of Nikolas T. Nikas, before Senate Committee on Labor & Human Resources,
at pp. 21-25 (May 12, 1993).

Degpite any assertions by this bill's supporters, the need for such protections
was asserted by both sides, especially when testimony at the minority day of
hearings is considered. Numerous examples of pro-choice violence have been provided
to the House Judiciary Committee's Subcommittee on Crime & Criminal Justice. Not
surprisingly, the Report's discussion of the hearings in the 102d Congress contains
short descriptions of each pro-life witness and omits discussion of death threats,
harassment, vandalism, arson, and exposure to violence faced by many in the pro-life
movement . [FN4] The Report also neglects to mention that more recent pro-life
witnesses testified as to viewpoint discrimination they suffered at the hands of
local law enforcement, local governments, and the media.

Members of Operation Rescue and others on that side of the debate cry foul and
point out the unequal application of existing laws against them and other "pro-life"
movements. [FN5] What in their view has resulted is an (unequal) application of the
laws with an eye toward political correctness. Still other "rescue" groups complain
of arrests for merely picketing or sclely praying, maltreatment by law enforcement,
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and note harassment by "pro-choice" or "pro-abortion" groups, without resulting
arrests or substantial media attention.

LUMPING TOGETHER VIOLENT CONDUCT AND NONVIOLENT CIVIL DISOBEDIENCE

In their efforts to discontinue the use of sit-ins by numerous middle Americans
and pro-life supporters, the sponsors of H.R. 796 traverse a "slippery slope" which
may {inadvertently?] reach those speaking out, praying and picketing on this
important issue. H.R. 796 groups together-fails to distinguish between-nonviolent
civil disobedience and violent conduct. H.R. 796 addresses acts by "... by force,
threat of force, or physical obstruction ..." (Sec. 248(a) {(1)). Yet, the physical
obstruction need not be accompanied by violence or threats of violence. In fact,
constitutionally-protected picketing by its very size and number of participants,
even if peaceful-could constitute "physical obstruction" under this bill. Americans
engaging in nonviolent civil disobedience, a time-honored tradition evidenced in the
U.S. Constitution, would risk facing many of the same draconian punishments as the
few individuals engaging in violent conduct. While the latter deserve harsh
sentences and/or fines, the same cannot be said of the modern-day equivalents of
Gandhi and King. See also NAACP v. Claiborne Hardware Co., 458 U.S. 886, 102 S. Ct.
3409, 3427-28 (1982), reh. denied, 459 U.S. 898 (1982) (noting that acts of violence
may be punished, but that " [w]lhen such conduct occurs in the context of
constitutionally protected activity," the government must respond with "precision of
regulation," restricting liability to the unlawful acts while imposing no penalty on
lawful protest.).

Drawing the line between nonviolent civil disobedience and violent conduct becomes
all the more important given that the vast majority of those in the pro-life
movement condemn the killing of Dr. David Gunn as well as any and all other violence
purportedly in the name of the pro-life movement. National Right to Life Committee
(NRLC) "condemns the violence against abortionist Dr. David Gunn, as NRLC condemns
the violence of abortion that has killed 30 million unborn children in the last 20
years. NRLC is involved in peaceful, legal activities to protect human lives
threatened by abortion, infanticide and euthanasia. We continue to oppose any form
of violence to fight the violence of abortion." NRLC also notes, "[i]lt is false and
offensive to suggest, as some pro-abortion groups have done, that speaking in favor
of the right to life somehow causes violence. Such a suggestion is like blaming the
civil rights movement-and all those who courageously spoke in favor of the rights of
African Americans-for rioting or deaths that were a part of that era." The National
Conference of Catholic Bishops has also stated that the "violence of killing in the
name of pro-life makes a mockery of the pro-life cause. As we abhor the violence of
abortion, we abhor violence as a dangerous and deplorable means to stop abortion.®
The Bishops Conference also points out the guilt by association present. Still one
other commentator expressed that even someone who favors reasonable restrictions on
abortion feels sickened by the acts of violence directed against abortion clinics,
so tragically exemplified by the murder of Dr. David Gunn in Pemnsacola, Fla. Not
only is violence counter to the ethical premises of the pro-life movement, but these
tactics provide the best possible propaganda for those who wish to portray the
movement as extremist and hypocritical. The commentator goes on to say that he feels
much the way peace advocates must have felt when defense plants were bombed or civil
rights workers must have felt when violence besmirched their movement in the 1960s.

Additional evidence of the bill's supporters lumping together nonviolent civil
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violent, criminal conduct can be found in statements in the

and by such supporters. The Report omits mention that members of
make a pledge of nonviolence "in both word and deed." The

cite many

purported examples of “harassment" or "threats of
can be mentioned in this regard: the harassment referred
gsurveillance or other

picketing." Several points
to is subjective and often llance or other
constitutionally protected or legal conduct. Violence, while repeatedly mentioned in
the Report, is altogether absent from H.R. 796 and is not a required statutory
element of this new proposed offense. See Sec. 248(a). References by H.R. 796's
supporters to "threats of picketing" give a whole, new, Orwellian meaning to
picketing-an activity most Americans hold to be protected under the U.S.
Constitution.

e =2 g

FEDERALISM

An additional or perhaps initial question relates to federalism. Ought Congress to
be legislating in this area. What need is there for a federal statute given the
abundance of state and local laws addressing rescue conduct when it becomes illegal.
In short, the question of the need for federal legislation aimed at guaranteeing
access (i.e., access to or egress from) such clinics requires a look at existing
state and federal statutes available to aggrieved parties. We must exercise caution
in enlarging the federal criminal (and civil tort) jurisdiction.

States have used a variety of traditional methods in an attempt to guarantee
access or, in some instances, to punish actions by certain pro-life groups. Such
statutes must not punish or inhibit ("chill") first amendment-protected expression.
Criminal trespass, criminal contempt, disorderly conduct, resisting arrest, and
unlawful assembly are examples of criminal statutes used to punish some clinic
sit-ins or "rescues". Civil remedies, like injunctions, are often pursued by clinics
or their patients.

The Judiciary Committee's Subcommittee on Crime and Criminal Justice has grappled
with the federalism issue before. As Rep. Sensenbrenner noted at last year's
hearing, "[i]lt's got to be clearly demonstrated that the State and local laws on
issues like disorderly conduct are inadequate, and that the enforcement by State and
local officials was inadequate." (Hearing, supra, at 3.) Rep. Schiff also noted the
irony in pursuing federal legislation in this area, while the supporters of this
legislation generally opposed a proposal last Congress allowing federal prosecutors
to assist in the prosecution of certain gun-related violent felonies: "I heard from
many of the same individuals who are speaking now. They said that the Federal
Government didn't have the resources to intervene in criminal law, that the Federal
Government had courts that were overloaded; that the Federal investigative agencies
were overworked. It amazes me that suddenly we've found the resources to bring about
federal investigation and prosecution in these kinds of situation when we didn't
have those same resources to bring about Federal intervention in the investigation
and prosecution of murder and rape with an armed weapon...." (Hearing, supra, at 6).

Supporters of new federal legislation also claim reluctance of some State and
local officials to enforce existing laws and burdensome costs localities are exposed
to by "rescue" movements which often move from one town or city to another,
complicating enforcement and multiplying the costs of enforcement. In this regard,
the testimony at last year's hearing was contradictory. Victims from the first panel
criticized police attitudes, and enforcement in South Bend and Wichita. Yet, Mr.
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Sekulow testified about enforcement of State and local laws against pro-life
demonstrators and that in Wichita ®2,700 arrests, prosecutions, criminal contempt
proceedings, and people were put in jail for violating trespass and the court's
injunctions." (Hearing, supra, at 162.) Mr. Sekulow also testified as to the
numerous cases he has tried in this subject area where the courts applied the law
and issued sentences and other remedies, including jail time. (Hearing, supra, at
118) . Rep. Schumer's own memorandum for last year's Subcommittee hearing notes a
similar number of arrests in Wichita and 500 arrests in Buffalo, also noting the
resulting expenses to the municipalities. Sam Ellis, Chief of Police, City of
Manassas, Virginia, testified to 68 arrests done in an orderly fashion, during a
blockade in that community. (Hearing, supra, at 51 et seq.). Another witness, an
OB/GYN, seems tc acknowledge appropriate enforcement of the existing local laws.
(Hearing, supra, at 63, "The usual scenario...") Perhaps then monetary constraints
and other resource limitations are more of a problem than reluctance. At least one
witness last year though stated his unwillingness to enforce the law against rescue
groups. Yet, the witness also affirmed that his fellow law enforcement officers, by
and large are not reluctant. "I would like to be able to say that my fellow law
enforcement officers share my convictions and refuse to help kill babies, but, by
and large, they just don't, and they are deoing a very efficient job of keeping the
killing centers open." (Hearing, supra, at 156-57). Moreover, the witness explained:
that the whole question was "moot" because the 2 abortion clinics were not in his
jurisdiction; and that in other communities if officers are unwilling to enforce the
laws, their supervisors find others in the department to do so. (Hearing, supra, at
166-67) . In any event, Mr. Bruce Fein, in his triumph for Rule of Law wrote that,
"[i]f states did default on their obligation to protect those seeking abortion under
state law, that neglect would be a constitutional violation subject to federal court
injunction." B. Fein Triumph for Rule of Law, The Washington Times, at Fl, January
19, 1993 (citing Yick Wo v. Hopkins, 118 U.S5. 356 {(1886)). Mr. Fein also wrote,
"[n]o federal court injunction regarding a clinic protest has rested on a finding
that state or local officials had declined to enforce such laws on behalf of
abortion patients. Indeed, experience proved the opposite." Fein likewise noted the
availability of Article IV of the Constitution and related federal statutes.

Federal statutes currently on the books already allow state and local governments
to request federal law enforcement assistance. Justice Kennedy elaborates on this
point in the watershed case on the subject of pro-life sit-ing and demonstrations,
Bray v. Alexandria Women's Health Clinic, U.S., 113 S. Ct. 753 (1993):

For this reason, it is important to note that another federal statute offers the
possibility of powerful federal assistance for persons who are injured or threatened
by organized lawless conduct that falls within the primary jurisdiction of the
States and their local governments.

Should state officials deem it necessary, law enforcement assistance is
authorized upon request by the State to the Attorney General of the United States,
pursuant to 42 U.S.C. Sec. 10501. In the event of a law enforcement emergency as to
which 'State and local resources are inadequate to protect the lives and property of
citizens or to enforce the criminal law,' Sec. 10502 (3), the Attorney General is
empowered to put the full range of federal law enforcement resources at the disposal
of the State, including the resources of the United States Marshals Service, which
was presumably the principal practical advantage to respondents of seeking a federal
injunction under Sec. 1985(3). See Sec. 10502 (2}.

Indeed, the statute itself explicitly directs the Attorney General to
consider 'the need to avoid unnecessary Federal involvement and intervention in
matters primarily of State and local concern.' Sec. 10501(c) (5).
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I do not suggest that this statute is the only remedy [FN6] available. It does
iilustrate, however, that Congress has provided a federal mechanism for ensuring
that adequate law enforcement resources are available to protect federally
guaranteed rights and that Congress, too, attaches great significance to the federal
decision to interveme. 113 S. Ct. at 769 (Kennedy, J., concurring).

Finally, still other federal remedies may be available. Civil RICO has been used
against anti-abortion sit-ins and is now the subject of U.S. Supreme Court
litigation. See NOW v. Scheidler (92-780). As mentioned above, the case for
inadequacy or reluctance at the state and local levels of law enforcement is not
convincingly made. Indeed, approximately 70,000 arrests have been made in the last
five years.

FIRST AMENDMENT

Even if a need for a federal statute is shown, additional limitations still exist.
First Amendment protections attach to much of the speech and conduct, i.e., symbolic
conduct, found in the picketing, sidewalk counseling, and mass gatherings around
abortion clinics. Prayer is likewise protected. Violence, however, does not receive
such free speech/expression/association protection.

Against this general backdrop, the specifics of H.R. 796 must be examined: The
prohibition in H.R. 796 applies when a person "by force, threat of force, or
physical obstruction, intentionally injures, intimidates, or interferes with any
person, or attempts to do so, because that person or any other person or class of
persons is obtaining or providing reproductive health services...." (Sec.

248(a) (2)). The conduct need not occur at or near the clinic. [Yet, this is unclear
depending on how one construes "is" and whether it includes a pattern of services,
for example, or whether it is site specific.] The penalty for a first offense is a
fine and/or imprisonment for not more than one year and for a repeat offense, a find
and/or imprisonment for not more than three years. If serious bodily injury or death
results, penalties are enhanced. There is no death penalty. (Sec. 248(b)). H.R. 796
also provides for civil causes of action by private plaintiffs, the U.S. Attorney
General or State Attorneys General. (Sec. 248 (c) (1) (2) (3)). Available relief is
quite broad. (Sec. 248(c) (4)). Section 248(d) notes that the proposed law shall not
be construed to prohibit "any expressive conduct (including peaceful picketing or
other peaceful demonstration) protected from legal prohibition by the first article
of amendment to the Constitution." There is no preemption of State law or remedies.
(sec. 248 (e)).

H.R. 796 while more facially neutral than the bill as introduced still appears
targeted at one debate and, in turn, to one side of that debate. Professor Tribe
writes that "if governmental action neutral on its face was motivated by ... an
intent to single out constitutionally protected speech for control or penalty"
strict scrutiny attaches and that regardless in some cases regulations "might still
be invalidated on first amendment principles if, in the process of enforcement, the
regulation is not narrowed to deal with the non-communicative aspect of the conduct
at issue." Laurence H. Tribe, American Constitutional Law Sec. 12-3, 12-7 (2d ed.
1988) . See also Nimmer, The Meaning of Symbolic Speech Under the First Amendment, 21
U.C.L.A.L. Rev. 29, 41 (1973) cited in Tribe, supra at 815 n. 17. (noting that a
statute with an overly narrow purpose or interest may create a conclusive
presumption that the state interest advanced by the statute is actually an
anti-speech interest or objective rather than a non-speech interest or objective.)
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Any "prior restraints" on speech, such as an injunction prohibiting speech before it
is spoken, will be strictly scrutinized by a court. See Sec. 248 (c) (4). Also
noteworthy is that the speech and symbolic conduct found in abortion sit-ins, and
rallies and picketing, expecially when emotional, are particularly difficult for a
court to assess, for speech on issues like abortion lies at the core of first
amendment protections. "There is a 'profound national commitment' to the principle
that 'debate on public issues should be uninhibited, rcbust, and wide-open."' NAACP
v. Claiborne Hardware Co., 458 U.S. 886, 102 S.Ct. 3409, 3425 (1982), reh. denied,
459 U.S. 898 (1982) (quoting New York Times v. Sullivan, 376 U.S. 254, 270 (1964)).
[FN7]

Another recent U.S. Supreme Court case in the area of hate crimes should shed some
light on the first amendment question and the problem of viewpoint discrimination
inherent in H.R. 796. This bill punishes individuals differently because of what
they say or because of the beliefs they hold. R.A.V. stuck down a St. Paul ordinance
proscribing cross-burning and similar conduct-that one knows or has reasonable
grounds to know "arouses anger, alarm, or resentment * * * on the basis of race,
color, creed, religion, or gender. * * *" According to Professor McConnell of the
Univ. of Chicago, School of Law, in R.A.V. the Court recognized that, as construed
by the state court, the statute prohibited speech that is not constitutionally
protected-just as acts of violence or trespass at abortion clinics are not
constitutionally protected. But the Court held that the government may not single
out speech on "specified disfavored topics." Hate speech based on race and gender
was punished, yet hate speech based on union membership or political affiliation was
not. McConnell, supra. In other words, the legislation was content-based and favored
the expression or suppression of some viewpoints over others. In similar fashion,
H.R. 796 does not address those who would block a doorway of a "facility" to protest
for "animal rights" or similar activities by ACT-UP, protestors on health care
issues, etc. "Congress has selected a single point of view-opposition to
abortion-and subjected it to penalties applied to no other point of view."
McConnell, supra. No criminal offense would occur unless the activities were done
"because that person or any other person or class of persons is obtaining or
providing reproductive health services. * * *" Sec. 248(a). NRLC also has pointed
out hypothetical on the different criminal exposure facing pro-life protestors
blocking a doorway and abortion clinic nurses protesting low wages and blocking a
doorway, and animal rights activists conducting a sit in to discourage the killing
of cats.

Another hypothetical may be useful. Professor McConnell notes that "[i]f Congress
had passed a law that anyone committing criminal trespass while protesting the Gulf
War would be thrown in jail for up to three years, it immediately would be
recognized as an infringement of speech. Congress may not punish expressive conduct
differently based on the message if conveys." McConnell, supra.

The threat of significant money DAMAGES, including punitive damages is likely to
"chill" speech, much of which is protected under the first amendment. A pro-life
sidewalk counselor may be reluctant to exercise his/her constitutionally protected
right to walk up to and peacefully talk to someone walking into a clinic for an
abortion. The risk of damages and having to pay attorneys' fees for what could be
construed as "physically obstructing" within the terms of H.R. 796 could chill
protected first amendment rights. See Sec. 248(a) (1); (f) (3). Additionally,
ambiguity in H.R. 796 could further chill free speech and expression: The bill does
not define "intimidates", and "interferes" whose meaning remains unclear giving
little guidance to potential defendants. Likewise, the definition of "physical
obstruction” [Sec. 248(£) (3)] is unclear as to what duration is necessary.
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The example of the sidewalk counselor also points out a potential constitutional
problem in the area of overbreadth. The statute must not seep within its reach
conduct or speech otherwise protected under the first amendment. Sidewalk counselors
and peaceful protestors could come within the scope of "physical
obstruction***intimidates***interferes***" Sec. 248 (a). As noted above, acts of
violence may be punished, but " [w]lhen such conduct occurs in the context of
constitutionally protected activity," the government must respond with "precision of
regulation, " restricting liability to the unlawful acts while imposing no penalty on
lawful protest. See NAACP v. Claiborne Hardware Co., 102 S. Ct. at 3427-28. H.R. 796
lacks such precision.

Free exercise of religious beliefs associated with the pro-life movement are also
summarily dismissed by H.R. 796's supporters who claim that the bill would not
conflict with the free exercise of religious beliefs because government has a
legally recognized compelling interest in maintaining public order even by
regulating religiously motivated activities. Yet, absent from this "analysis" is
recognition that even such government regulation must satisfy certain requirements
or meet certain standards.

OTHER POINTS

Still other questions and problems are generated by the language of H.R. 796. It
is unclear if "injury" includes psychological injury, pain and suffering, whether
"physical obstruction***intimidates" improperly regulates protected speech and
whether unlawful "reproductive health services" are protected, e.g., third trimester
abortions. A state official enforcing state law on late-term abortion could be
exposed to liability.

H.R. 796 is said to be modeled after two existing statutes which when more closely
examined differ in important ways. H.R. 796 is purportedly modeled after 18 U.S.C.
Sec. 245. Yet, that section does not proscribe "*** physical obstruction***." It
covers "[wlhoever, whether or not acting under color of law, by force or threat of
force willfully...." (18 U.S.C. Sec. 245(b)) (West Federal Crim. Code & Rules 1993).
Section 245 also requires that no prosecution under that section may proceed until
the Attorney General, or specified designee, certifies-in writing-that prosecution
is in the public interest and necessary to secure substantial justice. This section
is likewise more limited than H.R. 796 in the relief available. See 18 U.S.C. Sec.
245(a) (1); (b) (West Federal Crim. Code & Rules 1993). See also 18 U.5.C. Sec. 247
(West Federal Crim. Code & Rules 1993) (also requiring certification) (This section
provides, "intentionally obstructs, by force or threat of force...") H.R. 796 is
also modeled after 42 U.S.C. Section 3631 which according to the Majority contains
virtually identical operative language. Upon inspection, however, that law provides:
"Whoever, whether or not acting under color of law, by force or threat of force
willfully injures, intimidates or interferes with, or attempts to injure, intimidate
or interfere with... (42 U.S.C.A. Sec. 3631) (West 1977 & Supp. 1993.). The
troublesome phrase "physical obstruction" is again missing.

H.R. 796 may also punish parents. Imagine the parent who momentarily stops his/her
minor daughter on the daughter's way out the door and does so in an effort to talk
over the daughter's decision to have an abortion. This conduct could make out a
colorable claim of "physical obstruction". Sen. Kennedy's bill in the other body, S.
636 (as reported), therefore added a provision excepting from the penalties and
civil remedies in the bill activities of a parent or legal guardian of a minor
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CONCLUSION

While we deplore the violence of the few in recent weeks connected with this
emotional debate, H.R. 796 reported to the House by the Judiciary Committee
represents a piece a legislation seeking to silence an unpopular minority and doing
so in the best traditions of political correctness. As mentioned above, its failure
to distinguish between nonviolent civil disobedience and violent conduct and the
application of different rules of conduct to the two sides engaged in this emotional
debate have led one commentator to conclude that, "Congress has selected a single
point of view-opposition to abortion-and subjected it to penalties applied to no
other point of view." McConnell, supra. The new federal tort created is duplicative
of existing relief both criminal and civil provided for in the States. Threat of
significant money damages, including punitive damages is likely to "CHILL" speech,
much of which is protected under the first amendment, thereby discouraging
participation by law-abiding middle Americans. H.R. 796 disregards the fact that
First Amendment protections attach to much of the speech and conduct, i.e., symbolic
conduct, found in the picketing, sidewalk counseling, and mass gatherings around
abortion clinics. A savings clause in the "Rules of Construction" adds little and is
"window dressing" stating that the bill may not be construed to prohibit that which
it cannot [already] prohibit under the First Amendment. Vagueness and ambiguity in
H.R. 796 are further problematic given that the bill creates a new federal crime.
H.R. 796 provides insufficient guidance to potential defendants seeking to tailor
their behavior so as to act legally and avoid liability.

We respectfully dissent.

F. James Sensenbrenner, Jr.
Henry J. Hyde.

Howard Coble.

Felton Gallegly.

Bob Inglis.

Carlos J. Moorhead.

Bill McCollum.

Lamar S. Smith.

Charles T. Canady.

Robert W. Goodlatte.

FN1 18 U.S.C. Section 245; 42 U.S.C. Section 3631.
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Because of lingering fear caused by her experience, Ms. "Doe" requested that
ull name not be used.

FN3 113 S. Ct. 753 (1993).

FN4 National Abortion Federation, "Incidents of Violence Against Abortion

Providers, 1993" (April 16, 1993).

FN5 "Doe" testimony, House Judiciary Committee, Subcommittee on Crime and Criminal
Justice, May 6, 1992.

FNe Id.
FN7 Id.

FN8 National Abortion Federation, Fact Sheet, "Incidents of Violence Against
Abortion Providers, 1992."

FN9 National Abortion Federation Report, "Noxious Chemical Vandalism Incidents at
Abortion Clinics," May, 1993.

FN10 See e.g., Bering v. Share, 721 P.2d 918, 923 (Wash 1986) (blockade interfered
with a range of patients seeking medical care).

FN11 Testimony of Janet Reno, Attorney General, Senate Committee on Labor and
Human Resources, May 12, 1993, Hearings on S. 636, Freedom of Access to Clinic
Entrances Act of 1993, Serial No. 103-138, p. 9.

FN12 Supra, n. 5.

FN13 Bray v. Alexandria Women's Health Clinic, 113 S. Ct. 753 (1993).
FN14 42 U.S.C. Sec. 1985(3).

FN15 Supra, n. 13.

FN16 Supra, n. 11.
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FN18 18 U.S5.C. Sec. 245(b) (1).

FN19 See United States v. Gilbert, 884 F.2d 454 (9th Cir. 1989) cert. denied, 493
U.S. 1082 (1%90).

FN20 18 U.S.C. Sec. 3571.

FN21 18 U.S.C. Sec. 245; 42 U.S5.C. Section 3631.
FN22 Supra, n. 13.

FN23 As defined in Subsection 248(f) (1).

FN1 As ordered reported (amended) from the House Committee on the Judiciary, on
September 14, 1993.

FN2 However, an alternative reading of proposed Sec. 248(a) (1) would cover
sidewalk counselors et al. given that such pro-life activists could be "any person"
and "any other peérson or class of persons" could be those performing or receiving
abortions, strained majority construction aside.

FN3 References to the Committee Report ("Report") are based on a recent draft
received from the Majority.

FN4 The Report also omits mention of the testimony by those witnesses as to the
adequacy of numerous state and local laws. See infra.

FNS Clinic Blockades: Hearings Before the Subcomm. on Crime & Criminal Justice of
the House Comm. on the Judiciary, 1024 Cong., 24 Sess. (1992) 140- 141 [hereinafter
Hearing] (statement of Rev. Keith Tucci, Director, Operation Rescue National).

FN6 While the federal remedy or relief discussed by Justice Kennedy and found in
42 U.S.C. Sec. 10501-10502, may depend on the discretion of the U.S. Attorney
General, the remedies mentioned previously supply additional, potential avenues of
relief. Civil RICO may alsoc be available to aggrieved parties.
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FN7 Under this analysis, the statute is unconstitutional unless the government
shows that the message being suppressed poses a clear and present danger,
constitutes a defamatory falsehood or otherwise constitutes unprotected speech.

H.R. REP. 103-306, H.R. Rep. No. 3
U.S.C.C.A.N. 699, 1993 WL 465093 (L

22, wi &o2U22 LY
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eg.Hist.)
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Cong. Record Vol. 1395 (1993)
Cong. Record Vol. 140 (19594)
Senate Report (Labor and Human Resources Committee) No. 103-117,
July 29, 1993 (To accompany S. 636)
House Report (Judiciary Committee) No. 103-306,
Oct. 22, 1993 (To accompany H.R. 796)
House Conference Report No. 103-488,

May 2, 1994 (To accompany S. 636)

SENATE REPORT NO. 103-117
July 29, 1993
[To accompany S. 636]

The Committee on Labor and Human Resources, to which was referred the bill
(S. 636) to permit individuals to have freedom of access to certain medical
clinics and facilities, and for other purposes, having considered the same,
reports favorably thereon with an amendment in the nature of a substitute and
recommends that the bill as amended do pass.
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Rhode Island, Providence, RI; Willa Craig, Executive Director, Blue Mountain
Clinic, Missoula, MT; David Lasso, City Managex, Falls Church, Va; Laurence H.
Tribe, Tyler Professor of Constitutional Law, Harvard Law School; Joan
Appleton, Pro-Life Action Ministries, St. Paul, MN; Carol *3 Crossed,

Rochester, NY; and Nicholas Nikas nmnv1n=ﬂ w=m41 Agasaciatinn m“nn1n
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Written statements were provided by: the American Civil Liberties Union;
Robert Abrams, Attorney General of the State of New York; the American Medical
Association; the Religious Coalition for Abortion Rights; Elizabeth Eytchison,
Freedom of Choice Action League; Diane Wahto, Wichita, XS; Vincent Ciamci,
Jr., Mayor of Providence, RI; Planned Parenthood of Rhode Island; Dr. Curtis
Boyd, Fairmount Center, Dallas, TX; Michael Stokes Paulsen, University of

Minnesota Law School and Michael W, McConnell, University of Chicagoc Law
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School; David M. Smolin, Cumberland Law SChool, Samford University; and Donald
Mckinney, Wichita, KS.

IV. NEED FOR THE LEGISLATION

A nationwide campaign of anti-abortion blockades, invasions, vandalism and
outright violence is barring access to facilities that provide abortion
services and endangering the lives and well-being of the health care providers
who work there and the patients who seek their services. This conduct is
interfering with the exercise of the constitutional right of a woman to choose
to terminate her pregnancy, and threatens to exacerbate an already severe
shortage of qualified providers available to perform safe and legal abortions
in this country.

From 1977 to April 1993, more than 1,000 acts of violence against abortion
providers were reported in the United States. These acts included at least 36
bombings, 81 arsons, 131 death threats, 84 assaults, two kidnappings, 327
clinic invasions, and one murder. In addition, over 6,000 clinic blockades and
other disruptions have been reported since 1977. [FN1] The record before the
Committee establishes that state and local law enforcement is inadequate to
handle this situation, and that Federal legislation is urgently needed.

A. ANTI-ABORTION VIOLENCE, BLOCKADES AND RELATED ACTIVITIES ARE INCREASING IN
SEVERITY

1. The murder of Dr. David Gunn and other acts of violence against health care
personnel

Violent tactics are being used increasingly across the country in order to
deny women access to abortion. Since 1977, at least 84 incidents of assault
and battery against abortion providers have been reported. [FN2]

One violent incident resulted in a doctor's death. On March 10, 1983, Dr.
David Gunn, a physician who performed abortions at several clinics in northern
Florida and neighboring States, was shot and killed during an anti-abortion
demonstration outside a health clinic in Pensacola. An anti-abortion activist
has been charged with first degree murder in the case. Dr. Gunn's death was a
tragic end to years of threats, blockades, and personal attacks he had
endured. *4¢ During the summer of 1992 at a rally sponsored by Operation Rescue
in Montgomery, AL, "Wanted" posters bearing his photograph, home address and
telephone number, and daily work schedule were distributed. After Dr. Gumnn's
death, the organizer of the Pensacola demonstration promised that " [m]ore
babies are going to die, so we are going to try to stop that from happening.
*«** Tf it causes trouble, so be it." "Volunteer Doctors Step in for Gunn"
Washington Times, Mar. 14, 1993, A3.

Other anti-abortion activists have shown a similar disregard for the life
and well-being of physicians and other health care providers. An Operation



cue coordinator in the Washington, D.C. area made this clear in his
stimony before a House subcommittee:

Mr. LEVINE. *** Mr. Bray, you are quoted *** in the Washington Post on
Tuesday, December 3, 1991, in the following way: "'Is there a legitimate use
of force on behalf of the unborn?' Michael Bray asks rhetorlcallv 'I say,
yes, it is justified to destroy the abortion fac111t1es and yes, it is
justified to-what kind of word should I use here? Well, they use terminate a
pregnancy, ' Jane Bray says. ‘Yeah, terminate an abortionist,’ he says." Are
you suggesting that you believe it would be appropriate to kill somebody who
is involved in the delivery of abortion services by the statement that you are
quoted as having made in the Washington Post?

Res
te

Mr. BRAY. Clearly. As far as an ethical question ages, ves.
Mr. LEVINE. Thank you. That's what I read it to mean, and I wanted to see
whether, in fact, that was testimony you would provide to the U.S. Congress

here today.

Mr. BRAY. That's it.

Hearing before the Subcommittee on Crime and Criminal Justice of the House
Committee on the Judiciary, May 6, 1592, at 170 (emphasis added) .

Violent incidents against abortion D:Qv;ders have in fact occurred all
across the country. In December 1991, a man in a ski mask opened fire with a
sawed-off shotgun at an abortion clinic in Springfield, MO. Two clinic workers
were wounded, one of whom was left paralyzed as a result. [FN3] In February
1988, five shots were fired through the front window of a clinic in Boulder,
CO. A Florida nurse suffered neck injuries when the regional director of
Rescue America broke into the clinic in which she worked and slammed her
against a wall. [FN4]

The director of a Tennessee clinic testified that she was "pinched, hit,
grabbed, kicked, and jammed against the door repeatedly" during a clinic
blockade. Volunteer Medical Clinic, Inc. v. Operation Rescue, 948 F.2d 218,
221 (6th Cir. 1991). In another incident, a lab technician was injured when
blockaders stormed the clinic. American College of Obstetricians and
Gynecologists, Pennsylvania Section v. Thornburgh, 613 F. Supp. 656 (D.C. Pa.
1985) . "She had been repeatedly hit by the door which she tried to keep closed
and *5 sustained injuries to her legs and back which caused her to miss two
weeks of work." Id. at 661. The director of a Detroit clinic was dragged out
of the clinic by her ankle and crushed by blockaders as she attempted to free
the clinic's assistant director, who was pinned against the door. Brief of 29
Organizations Committed to Women's Health and Women's Equality as Amici Curiae
in support of Respondents, Bray v. Alexandria Women's Health Clinic, No. 90-
985 (U.S., filed May 13, 1991), pp. 58a-59a. In Michigan, a women's health
clinic director, injured during an Operation Rescue attack, had to undergo
extensive knee surgery as a result of the incident, and was unable to walk for
seven weeks. Id., p.3.

These incidents demonstrate that all health care personnel involved in the
provision of abortion services-physicians, physicians assistants, nurse
practitioners, counselors, administrators and other clinic staff-face the risk
of violent attack by abortion opponents.

2. Arson, bombings, firebombings, chemical attacks and other vandalism

Facilities at which abortion services are provided have increasingly been
the target of arson fires, bombings, firebombings and chemical attacks. These
incidents have not only destroyed millions of dollars worth of property, they
have endangered lives and sharply curtailed access to health care for many
women, particularly women living in rural areas.

Since 1977 there have been nearly 200 attempted or completed arsons,
bombings and firebombings targeted at abortion providers. [FN5] 1In addition
to destroying clinics and severely limiting access to health care, arson and
bombings have resulted in injuries to firefighters and caused millions of
dollars of property damage. [FN6] From January through May 1993 alone, three



Montana caused over $51.5 million

£ arson in Florida, Texas, and
in damages. [FN7

Willa Craig, Executive Director of the Blue Mountain Clinic in Missoula, MT,
described for the Committee the devastating effects of an arson fire that
totally destroyed her clinic on March 29, 1993, following several years of
escalating blockades and demonstrations aimed at the clinic. Blue Mountain is
a non-profit facility that, before the fire, offered a wide range of health
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are services including prenatal care and delivery, childhood immunizations,
iagnosis and treatment of sexually transmitted infection, and contraceptive
services, as well as first trimester abortions. Seventy percent of the
clinic's prenatal program was comprised of Medicaid patients who would have
difficulty obtaining obstetrics care elsewhere. Many of the clinic's patients
travelled an average of 120 miles for their appointments due to lack of
services in their own areas. Testimony of Willa Craig, Senate Committee on
Labor and Human Services, May 12, 1993.

*§ The arson fire drastically curtailed the ability of Blue Mountain Clinic
to meet the health needs of its patients, including "Western Montana's growing
population of uninsured, working poor, and Medicare/Medicaid dependent
citizens." Id. Ms. Craig told the Committee:

Since the fire, we have been able to re-establish only a fraction of our
previous services. *** [O]Jur internist is able to see only about 40 percent of
her usual patients. We are unable to accept any new patients, particularly new
prenatal patients, and our pediatric care is completely on hold. The demand
for abortion services in our area is not being met by the few physicians
accepting our referrals.

Id. Ms. Craig also testified that a similar 1992 arson fire caused
extensive damage to a Planned Parenthood clinic in Helena, MT. Id.

Anti-abortion extremists have recently added to their arsenal the
introduction of noxious chemicals into clinic facilities in an effort to
render them unusable. Since January, 1992, 71 chemical attacks have been
reported in at least 15 states, causing at least $500,000 in damage. [FNB8]

One chemical used with increasing frequency is butyric acid, which creates an
intolerable stench and causes nausea, vomiting, headaches, dizziness, inflamed
eyes and skin, and difficulty in breathing. Butyric acid has been poured
through holes drilled in clinic walls, sprayed through locks and under docors,
and left in bathrooms by people entering the facilities posing as patients.

In May 1993, an axe was used to chop out a mail slot at an Indiana Clinic
that had been sealed as a precaution against vandalism; a hose was then
attached to the clinic's outdoor spigot and water was sprayed into the
building along with the acid in powder form. [FN9] After acid was sprayed
through a mail slot of a Memphis clinic in May 1992, it was forced to close
for two weeks while a clean-up crew took the measures necessary to remove the
stench, including the disposal of all furniture and carpets. [FN10] In
September 1992, a clinic in Chico, CA was forced to close temporarily when a
noxious substance was injected through a hole drilled in the wall, making
staff and patients ill. [FN11]

In an apparent effort to make abortion services unavailable in an entire
region, on some occasions a concerted series of attacks has occurred in one
area within a short period of time. For example, fourteen Michigan clinics
were hit with butyric acid within a two-week period in September 1992. [FN12]
And on March 9, 1993, five clinics in San Diego were sprayed with butyric
acid, causing four people to be taken to hospitals and treated for exposure to
the fumes. [FN13]

*7 Vandalism is on the rise not only against abortion facilities, but also
against the homes and property of health care personnel. Dr. Pablo Rodriguez,
Medical Director of Planned Parenthood of Rhode Island, testified that he
discovered over 40 nails in his tires after his car began steering poorly on
the highway. Subsequently, he said, his wife:

painfully discovered with her foot that [the] driveway was "boobytrapped”
with roofing nails cleverly buried under the snow. An image of my young
children running and skinning their knees on that same section of driveway has
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heart with fear that, until this day, I have not been able to shake
Testimony of Pablo Rodriguez, M.D., Committee on Labor and Human Services,
May 12, 1993. Anti-abortion activists have also blocked the driveways of the
homes of staff and physicians with cement-filled barrels. See, e.g., testimony

of Susan Hill, House Subcommittee on Crime and Criminal Justice, Committee on
the Judiciary, April 1, 1993.

3. Clinic blockades

Throughout the country, anti-abortion groups have organized blockades
designed to bar access to abortion facilities and overwhelm local law
enforcement. From 1977 to April 1993, over 6,000 clinic blockades and related
disruptions have been reported. [FN14]
and staff, and impose upon clinics, individuals and responding jurisdictions
millions of dollars in costs for law enforcement, prosecutions, staff
overtime, medical expenses and property damage. [FN15] Typically, dozens of
persons-and in some cases hundreds or even thousands-trespass onto clinic
property and physically barricade entrances and exits by sitting or lying down
or by standing and interlocking their arms. These human barricades often
involve pushing, shoving, destruction of equipment and other viclent acts as
blockaders try to keep patients and staff from entering the clinic.

Willa Craig, Executive Director of the Blue Mountain Clinic in Missoula, MT,
described for the Committee how over the past four years anti-abortion
activity at her clinic has changed from peaceful picketing to this kind of
forceful interference with access to the clinic:

The number of protesters has increased and the character of the
demonstrations has consistently required police involvement. Picketers who
once appeared satisfied to walk back and forth in front of our office with
signs were joined by individuals who on a weekly basis blocked driveways,
screamed at staff, and interfered with patients attempting to enter out
facility.

*8 Testimony of Willa Craig, Senate Committee on Labor and Human
Resources, May 12, 1953.

The blockaders often do more than block the facility's entrances and exits.
Reported judicial decisions in cases throughout the country document the
forceful tactics they have used. For example, they have invaded the clinics,
chained themselves to medical equipment, blocked clinic parking lots, and
sabotaged the clinics' locks. [FN16]

Willa Craig described for the Committee an anti-abortion blockade preceding
the arson fire that destroyed the Blue Mountain Clinic:

In November of 1991, "Rescue Montana" announced publicly that it would
blockade a clinic that week. *** The demonstration and blockade that took
place that week involved approximately 80 protesters, 31 of which were
eventually arrested. Few were from our community.

During the protest the clinic was very nearly invaded by a group of large
men and a staff person received minor injuries in the scuffle to prevent the
invasion. Ending the blockade required the fire department, including the
"jaws of life," six units of the city police, and the county sheriffs
department. The resulting trial in municipal court lasted more than five days
and cost the city thousands of dollars. In the time period between these
convictions and the arson that destroyed our clinic, many of those convicted
returned, and participated in further disturbances.

Testimony of Willa Craig, Senate Committee on Labor and Human Resources,
May 12, 1993.

David R. Lasso, City Manager and Former City Attorney of Falls Church, VA,
described the blockades waged against a clinic located in his jurisdiction:

In my ten years in office, hundreds of cases involving military-style
assaults on medical facilities have been brought in Falls Church. Called



*rescues”-these unlawful activities made women and men hostages in the health
facility and in cars on parking lots. While captive and in fear, they were
taunted and vilified. Police were hurt as blockaders of even second-floor fire
escapes refused to leave and had to be carried-mostly as limp *** weights, but
some throwing elbows, fracturing the eye socket of one officer.

Testimony of David R. Lasso Senate Committee on Labor and Human Resources,
12, 1993. A Federal Court describing the same incidents also noted that
blockaders:

defaced clinic signs, damaged fences and biocked ingress into and egress
from the Clinic's parking lot by parking a *9 car in the center of the parking
lot entrance and deflating its tires. On this and other occasions, "rescuers"
have strewn nails on the parking lots and public streets abutting the clinics
to prevent the passage of any cars.

National Organization for Women v. Operation Rescure, 726. F. Supp. 1483,
1489-1490 (E.D. Va. 1989), aff'd 914 F. 2d 582 (4th Cir. 1990), rev'd in part
on other grounds, vacated in part, Bray v. Alexandria Women's Health Clinic,
113 S. Ct. 753 (1993).

In 1991, a two-year campaign of blockades and invasions was launched against
the only medical facility offering abortion services in North Dakota. Within
the first seven months, arrests were made on ten separate occasions. On one
occasion, "26 people stormed the clinic, broke down a door, occupied its
rooms, and locked themselves together using bicycle locks." Fargo Women's
Health Organization v. Lambs of Christ, 488 N.W. 2d 401, 404 (N.D. 1992).
During other attacks, blockaders "struck, pushed and threatened escorts and
guards with physical harm. *** Protestors stood in the way of cars, climbed
onto the vehicles' hoods or under the cars." Id. at 405. One invader was
arrested as he climbed the clinic's fence to reach a patient using the
clinic's rear entrance. Id.

In Wichita, KS, abortion clinics were attacked repeatedly by Operation
Rescue from July through August of 1991. A Federal district court found that
" [dluring these [two] months, hundreds and perhaps thousands of persons came
to Wichita from across the nation to engage in *** activity" including "acts
of trespass and obstruction" aimed at blocking access to the clinics. United
States v. Cooley, 787 F. Supp. 977, 980 (D. Kan. 1992). According to the
court, which called in approximately 100 Federal marshals to help control the
blockades, "[b]ly targeting Wichita as the focus of its national efforts,
Operation Rescue has virtually overwhelmed the resources of the city's
relatively small police forces to respond with dispatch and effectiveness."
Women's Health Care Services v. Operation Rescue, 773 F. Supp. 258, 265-66 (D.
Kan. 1991). The court provided the following description of one of the Wichita
blockades:

On August 20, 1991, *** a large number of persons simultaneously charged
the driveway gate protected by marshals from the outside. At the same instant,
a crowd of perhaps 40 persons *** gcaled the fences and walls surrounding the
parking lot and then charged the marshals protecting the gate. #*=**

U.S. v. Cooley, 787 F. Supp. at 980-81. The six-week protest is estimated
to have cost the city one million dollars, and led to over 2,741 arrests.
{FN17]

In April 1992, Operation Rescue targeted Buffalo, NY, as the site for its
"spring of Life." During the two-week siege, Buffalo police arrested 605
blockaders and trespassers who were attempting to close the city's abortion
clinics. [FN18] The siege cost the city and county over $383,250. [FN19]
Another Operation Rescue campaign, targeted at health care facilities in seven
cities-Philadelphia, PA; Cleveland, *10 OH; Minneapolis, MN; Dallas, TX; San
Jose, CA; Orlando, FL; and Jackson, MS-is under way as this report is being
prepared.
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4. Threats of force

A number of abortion providers have been subjected to death threats and



other threats of violence. Dr. Warren Hern, a Colorado physician, h
that "{dleath threats are so common they are not remarkable.* [FN20
Testimony submitted to the Committee describes one of the many death threats
Dr. Curtis Boyd has received, some of which have been hand-placed in his home
mailbox. A recent letter states:

Hey, *** Boyd. Those babies didn't know when they were dying by your
butcher knife. So now you will die by my gun in your head very very soon-and
you won't know when-like the babies dom't. Get ready your [sic] dead.

Statement of Fairmount Center, Senate Committee on Labor and Human
Resources Committee, June 2, 1993 (emphagis in original).

In Dallas, Dr. Norman Tompkins, who performs abortions as part of a private
obstetrics/gynecological practice, has been threatened repeatedly at home and
at work. One message left on his answering machine said: "I'm going to cut
your wife's liver out and make you eat it. Then I'm going to cut your head
off. **x" Written Testimony of Norman T. Tompkins, M.D., House Subcommittee on
Crime and Criminal Justice, Committee on the Judiciary, April i, 1953, Exhibit
9. A letter he received at his office states: "[olbviously, you don't know
what a real 'terrorist' is. Perhaps, someday socon you will." Id., Exhibit 14.
A member of the Dallas Pro-Life Action Network confronted Dr. Tompkins' wife,
Carclyn, and shouted "Aren't you afraid I'm going to kill you?" Statement of
Facts, Tompkins v. Cyr, No. 93-L337-F (D. Dallas County, Tex.) (filed Mar. 30,
1993), p. 3 (submitted as written testimony of Norman T. Tompkins, M.D.). In
addition, Carolyn Tompkins has received threatening voice mail messages at
work. One caller left a message stating: "I'm just very thankful that you
weren't killed by that car that you pulled out in front of the other day,
cause you certainly are not ready to meet your maker." Written Testimony of
Norman T. Tompkins, M.D., House Subcommittee on Crime and Criminal Justice,
Committee on the Judiciary, April 1, 1993, Exhibit 8.

Dr. Pablo Rodriquez is featured on a "Wanted" poster, a copy of which was
submitted to the Committee with his testimony. Dr. Rodriquez also told the
Committee of a fraudulent application for an insurance policy that was taken
out on his wife's life, and he t4estified that:

Most recently, I received an I.D. card for a catastrophic health and
dismemberment policy that would cover my medical costs in case the
circumstances should arise.

Testimony of Dr. Pablo Rodriquez, Senate Labor and Human Resources
Committee, May 12, 1993.

*11 As noted above, before he was killed Dr. David Gunn had also been the
subject of "Wanted" posters bearing his name, address, and work itinerary.
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B. THE AVOWED PURPOSE OF THIS CONDUCT IS TO ELIMINATE ACCESS TO ABORTION
SERVICES

The express purpose of the violent and threatening activity described above
is to deny women access to safe and legal abortion services. Anti-abortion
activists have made it plain that this conduct is part of a deliberate
campaign to eliminate access by closing clinics and intimidating doctors.

At a House subcommittee hearing, the director of Operation Rescue National
testified that "My desire would be to see abortion clinics stopped, closed.
*** T would like to see them closed down. *** Yes, absolutely." Hearing before
the Subcommittee on Crime and Criminal Justice of the House Judiciary
Committee, May 6, 1992, at 171-72. And the field director of Operation Rescue
National has declared that "We may not get laws changed or be able to change
people's minds, *** [blut if there is no one willing to conduct abortiomns,
there are no abortions." [FN21]

Operation Rescue's founder, Randall Terry, has exhorted his followers to
disregard lawful court orders and embarrass the judiciary:

The pro-aborts are completely misusing the justice system. *** Judges need
to know they should not capitulate. They also need to know very clearly that
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we will not be intimidated. s to the pressure of
pro-abortion forces, he must know [that tlhese cases will take up
precious time on an already overcrowded docket. *** He will look foolish to
the public for issuing an order because rescuers won't obey.

See Testimony of N.Y. Attorney General Robert Abrams to the Senate Labor
and Human Resources Committee, May 12, 1993 (citations omitted). As Mr. Abrams
noted, Mr. Terry encourages mass dlsregard for the law so that jud1c1a1
resources will become overtaxed and fail. See, e.g., R. Terry, "To Rescue the
Children® 49 (1986) ("You should check how over;oaaeu the city's jail and
court systems are. In many, many cities, the courts and jails are too
overloaded to deal with rescue missioms."). Id.

Numerous Federal courts have entered findings confirming the objectives of
these activities. The Federal district court in Wichita, for example, in its
opinion granting an injunction against clinic blockades, stated that the
"avowed intent" of the blockaders was to shut down clinics and prevent
abortions. Women's Health Care Services v. Operation Rescue, 773 F. Supp. 258,
261-2 (D. Kan. 1991). The court found that Operation Rescue participants
sought to realize this goal either by denying access to the clinic through a
blockade or by "abus[ing], harass{ing) or intimidat {ing] women patients" to
deter them from entering the clinic. Id. at 261. [FN22]

*12 C. THE ACT ADDRESSES A PROBLEM THAT IS NATIONWIDE IN SCOPE

1. Anti-abortion blockades, violence and related conduct are occurring across
the country

Attacks aimed at abortion providers, including bcmbings, arson, death
threats, shootings, chemical attacks, clinic blockades and invasions, and the
other activities described above, are occurring throughout the United States.
Attorney General Janet Reno testified before the Committee:

This is a problem that is national in scope. It is occurring throughout
the country; on the doorstep of the Nation's capital in Alexandria and Falls
Church in Northern Virginia; in Pensacola and Melbourne in Florida; in West
Hartford, Connecticut; in Wichita, Kansas; in Fargo, North Dakota; and in
Dallas, Texas, just to name a few of the more visible incidents.

Testimony of Janet Reno, Attorney General, Senate Labor and Human
Resources Committee, May 12, 1993.

The most extreme types of anti-abortion activity-including arson, bombings,
chemical vandalism, and massive blockades-have been documented in every part
of the United States, including California, Colorado, Florida, Georgia,
Illinois, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana,
Nebraska, Nevada, New Mexico, New York, North Dakota, Ohio, Oregon, Tennessee,
Texas, Virginia and Wisconsin. [FN23] Arson, bombings and firebombings alone
have been documented in at least 28 States and the District of Columbia.
[FN24] And massive clinic blockades, assaults and invasions have been waged
in dozens of cities across the country. [FN25]

The nationwide pattern of anti-abortion violence, blockades and related
conduct is well documented in the published decisions of numerous Federal
courts. In National Organization for Women v. Operation Rescue, the district
court found that:

Defendants use of "rescue" demonstrations as an anti-abortion protest is
also widespread geographically. "Rescues" have taken place in many places
across the country and have been enjoined in New York, Pennsylvania,
Washington, Connecticut, and California, as well as the Washington
Metropolitan area. Recent "rescue" demonstrations *13 in the District of
Columbia and Maryland were carried out in violation of federal injunctions.

726 F.Supp 1483, 1490 (E.D.va. 1989), aff'd, 914 F.2d 581 (4th Cir. 1990),
rev'd in part, vacated in part, Bray v. Alexandria Women's Health Clinic, 113
S.Ct. 753 (1993). In this case in the Supreme Court, the dissenting opinion of



2. Anti-abortion blockades, violence and related conduct are often organized
and conducted across state lines
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across State lines. Attorney General Reno testified before the Committee that

"much of the activity has been orchestrated by groups functioning on a
nationwide scale, including, but not limited to, Operation Rescue, whose
members and leadership have been involved in litigation in numerous areas of
the country." Testimony of Janet Reno, Attorney General, Senate Committee on
Labor and Human Resources, May 12, 1993.

David R. Lasso, City Manager and former City Attorney of Falls Church, VA,
tesr.l]:leu that Decause many actac‘:xs agalnsc aDOIEan prov:.uefs nave been
organized as part of a national campaign, and many of the blockaders have come
to Virginia from out of state, the ability of his jurisdiction to control them
is limited:

[Tlhe City has no practical ability to charge or seek injunctions against
persons in other states who may have planned the disturbance; even if the
states involved were willing to extradite, the process would consume months.
The injunctive powers of Virginia courts end at Vvirginia boundaries.
Activities like [clinic blockades] are usually multi-state activities and the
ability of localities like Falls Church to prevent them is all but
non-existent.

Testimony of David R. Lasso, Committee on Labor and Human Resources, May
12, 1993; see also, Brief for Falls Church, Virginia, Amicus Curiae in Support
of Respondents, Bray v. Alexandria Women's Clinic, No. 90-985 (U.S.), p. ii.

New York Attorney General Robert Abrams also provided detailed information
about the extent to which national anti-abortion leaders direct blockades and
related activities across state lines. Mr. Abrams' testimony describes
litigation his office has brought challenging conduct that took place in New
York but was directed by Operation Rescue leaders from California, Georgia,
Virginia and elsewhere. One defendant flew in from Milwaukee, where he was
organizing blockades, and spent his time in New York participating in
additional activities prohibited by a court injunction. Another defendant, a
South Carolina resident, organized blockades in both New York and Baton Rouge,
LA. Testimony of Robert Abrams, Committee on Labor and Human Resources, May
12, 1993.

The courts have also recognized the extent to which these activities are
directed across State lines. In Women's Health Care Services v. Operation
Rescue, the Court made the following finding about the massive blockades waged
in wichita:

*14 [Tlhe individual and collective acts of lawlessness consistently occur
at the behest or direction of either the named defendants *** or another of a
small group of leaders of the organization. *** To the extent that they are
identifiable by the court, all of the leaders supervising the operations of
the tortious and criminal actions appear to be national participants in
Operation Rescue and are not from Wichita; none of the site leaders are women.

773 F. Supp. 258, 262 (D. Kan. 1991). Similarly, in National Organization
for women v. Operation Rescue, the court found:

There is uncontradicted evidence that defendants Operation Rescue and
Project Rescue have been the motivating force behind other blockades similar
to those presently threatened. In a letter on Operation Rescue letterhead,
defendant Terry explains "the growth of this movement": On April 29th, the
National Day of Rescue II, rescue groups in 46 cities participated in rescue
missions.

726 F. Supp. 300, 301 (D.D.C. 1989). [FN26]



ADVERSE EFFECTS ON PATIENTS AND PROVIDERS, AND LIMITING ACCESS TO SAFE AND
LEGAL ABORTION

The Committee finds that the activities described above are having a
significant adverse 1mpac» not only on abortion patiemts and pLOVluefé, but
also on the delivery of a wide range of health care services. This conduct has
forced clinics to close, caused serious and harmful delays in the provision of
medical services, and increased health risks to patients. It has also taken a
severe toll on providers, intimidated some into ceasing to offer abortion
services, and contributed to an already acute shortage of gqualified abortion

providers.

1. Harm to patients

By making clinics inaccessible to patients and staff alike, blockades and
invasions deprive people of needed health care services. As noted above, many
of the blockades have closed the facilities down, at least temporarily. Arson
and the most severe forms of vandalism, including chemical attacks, have had
the same result.

Many facilities targeted by this conduct provide a broad range of health
care services in addition to abortion and counseling and referral for
abortion. For example, as noted above, before an arson fire destroyed the Blue
Mountain Clinic, the facility provided a wide variety of services for the
Missoula, MT community and its outlying areas. The arson that destroyed this
clinic deprived its patients of all of these services. Ms. Craig testified
that after the fire, which rendered the clinic structure a total loss, the
providers who *15 had worked there were able to re-establish only a fraction
of their previocus services.

In addition, blockades that make access to a health care facility difficult
or hazardous can have traumatic effects on patients by delaying their access
to urgent medical care and by exacerbating their medical conditions. In Bering
v. Share, the Washington Supreme Court found that anti-abortion blockaders:

interfered with ill patients, placing a pregnant woman possibly suffering
from toxemia in acute medical danger, and delaying a patient who was
miscarrying a wanted pregnancy and bleeding heavily.

721 P.2d 918, 923 (Wash. 1986). By blocking the only walkway to the main
entrance to the building, the blockaders were also "interfering with parents
bringing young patients to see their respiratory allergist." Id.

For patients seeking abortion services, the adverse effects of a clinic
blockade can be particularly serious. Dr. Pablo Rodriguez described the
effects on patient health:

Our patients are the ones who suffer. Women who do make it in have a
heightened level of anxiety and a greater risk of complications. The delay
caused by the invasions has forced some patients to seek care elsewhere due to
the fact that their gestational age has gone beyond the first trimester. The
risk to these women is unnecessarily increased.

Testimony of Dr. Pablo Rodriguez, Senator Labor and Human Resources
Committee, May 12, 1993.

In Pro-Choice Network v. Project Rescue, the court found that blockades can
have serious adverse health effects on abortion patients:

[Tlhe risks associated with an abortion increase if the patient suffers
from additional stress and anxiety. Increased stress and anxiety can cause
patients to: (1) have elevated blood pressure; (2) hyperventilate; (3) require
sedation; or (4) require special counseling and attention before they are able
to obtain health care. Patients may become so agitated that they are unable to
lie still in the operating room thereby increasing the risks associated with
surgery.



799 F. Supp. 1417, 1427 (W.D.N.Y. 1992). The court also recognized that
after confronting a blockade, patients often are too upset to undergo the
procedure that day, and that if the procedure is postponed the delay can
increase the risks associated with it. Id. at 1427.

Clinic blockades and invasions can be particularly dangerous for women who
are mid-way through a multi-day abortion procedure when their access is
blocked. Some abortion procedures involve the insertion of laminaria sticks,
which slowly dilate the cervix overnight. The patient must return to the
doctor the next day to complete the procedure, or she will risk serious
infection. As one court found:

*16 [T]imely removal of the laminaria is necessary to avoid infection,
bleeding and other potentially serious complications. If a woman *** finds
that her access to the clinic entrance is blocked or impeded *** complications
may result.

Pro-Choice Network v. Project Recsue, supra, 799 F. Supp. at 1427. In
1989, a court found that as a result of the closing of a District of Columbia
clinic for 11 hours by anti-abortion blockaders:

Five (5) women who had earlier commenced the abortion process at the
clinic by having laminaria inserted were prevented by "rescuers" from entering
the clinic to undergo timely laminaria removal.

National Organization for Women v. Operation Rescue, 726 F. Supp. 1483,
1490 (E.D. Va. 1989), aff'd 914 F.2d 582 (4th Cir. 1990), rev'd on other
grounds, 113 S. Ct. 753 (1993).

Dr. Curtis Boyd's testimony recounts the experience of one patient whose
life was placed in grave danger by a clinic blockade. The patient, who spoke
only limited English, had visited the clinic to hawve laminaria inserted. When
she arrived at the clinic the next day to complete the procedure, she was
surrounded by demonstrators-

who told her the clinic was closed and they would take her to another
doctor. Frightened, she went with them and saw a physician who removed all but
one of the dilators and told her she could continue the pregnancy! Our staff
was quite alarmed when this patient did not show up for her appointment. We
*** gent a Spanish speaking counselor to her address. The patient was not
there, but a message was left for her. She called and told us what had
happened. She came into the clinic and was able to have her pregnancy
terminated.

Written statement of Fairmount Center, Senate Labor and Human Resources
Committee, June 2, 19393. Dr. Boyd concluded that, had the dilator not been
removed, "this situation was potentially life-threatening" for the patient.
Id.

2. Impact on providers

The American Medical Association has emphasized the severity of the problem
facing health care professionals:

Due to the growing violence against physicians and health care
professionals generally, the AMA believes that S. 636 represents a critical
step in permitting dedicated health care professionals to deliver lawful
medical services without fear of harassment, threats or violence. *=** Unless
the issue of continued violence at health care facilities is directly
confronted, the practice of medicine will be severely affected.

Testimony of Dr. James S. Todd, Executive Vice President, American Medical
Association, Senate Labor and Human Resources Committee, May 11, 1993.

*17 Violence and the threat of violence-made all the more real by Dr. Gunn's
death-have forced abortion providers to take extreme measures to protect their
lives. Many physicians now wear bulletproof vests; Dr. Rodriguez testified
that the police recommended he do so. In Colorado, Dr. Warren Hern installed
four layers of bullet-proof glass for protection after having five shots fired
into the front of his office in 1988.

Some providers have succumbed to the intimidation and threats. At least



three physicians in Dallas stopped perfo 1552 as a result of
pressure by an anti-abortion group. [FN2 In early 1993, after rece1v1ng
death threats, two doctors stopped working at an abortion clinic in Melbourne,
FL. And since Dr. Gunn was shot in March 1993, at least eight more doctors
have stopped offering abortion services. [FN28]

The availability of abortion services is already very limited in many parts
of the United States. [FN29] At least one study has concluded that
abortion violence and intimidation have contributed to this shortage.
] It is evident to the Committee, therefore, that continued anti-abortion
ence and intimidation threaten to exacerbate the shortage of providers who
are quallfled and willing to perform safe and legal abortions. As Dr.
Rodriguez told the Committee:

The results of this intimidation campaign are plain to see. Abortion may

remain a legal option in this country, but there will be so few providers that
access will become limited and in some cases unavailable. **%* [P]hysicians are
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alscontlnulng the prov:.s:.on of a needed medical service s:meJ.y out of fear.
Testimony of Dr. Pablo Rodriguez, Senate Labor and Human Resources
Committee, May 12, 1993.

E. EXISTING LAWS ARE INADEQUATE TO PROTECT PATIENTS AND PROVIDERS AND KEEP
CLINICS OPEN

The laws currently in place at the Federal, State and local levels have
proved inadequate to prevent the conduct described above. Injunctive relief to
restrain this conduct is no longer readily available under Federal civil
rights laws, as a result of a ruling by the Supreme Court in January 1993, and
existing criminal laws at the State and local levels have failed to provide
the certainty of prosecution, *18 conviction and punishment necessary to deter
these activities on a nationwide scale.

1. Federal injunctive relief is not readily available after Bray v. Alexandria
Women's Health Clinic

Numerous cases seeking to restrain anti-abortion violence and blockades have
been brought under a Reconstruction era civil rights law known as the Ku Klux
Klan Act, 42 U.S.C. S 1985(3). That law prohibits, intera alia, conspiracies
for the purpose of depriving a person or class of persons of the equal
protection of the laws. The plaintiffs in these cases have argued that
although the law was enacted in response to the race-based violence that
erupted following the Civil War, it is equally applicable to present-day
anti-abortion violation and intimidation.

In the overwhelming majority of these cases, the Federal courts have agreed
with the plaintiffs, and issued injunctions under section 1985(3) to restrain
the anti-abortion activities that are at issue here. [FN31] However, in
January 1993, the Supreme Court rules in such a case that the plaintiffs were
not entitled to relief from anti-abortion activities under the first clause of
section 1985 (3). Bray v. Alexandria Women's Health Clinic, 113 §. Ct. 753
(Jan. 13, 1993). The Court held, 6-3, that opposition to abortion does not
qualify alongside race discrimination as the sort of class-based, invidious
discriminatory animus underlying the defendants' actions that is required by
the statute. [FN32]

This ruling now leaves a serious gap in the Federal laws, by severely
limiting section 1985(3) as a basis for issuance of Federal court injunctions
against anti-abortion violence and blockades, if not removing it altogether.
[FN33] As Attorney General Reno testified, there is no other Federal law that
would be generally applicable to *19 private interference with a woman's right
to choose. S. 636 is therefore necessary to fill the gap in the law left by
the Bray decision, and to ensure that federal civil remedies, including



2. State and local law enforcement is inadequate

State and local law enforcement authorities have failed to effectively
address the systemic and nationwide assault that is being waged against health
care providers and patients. Enforcement of applicable local laws, such as
those against trespass, vandalism, and assault, has proved inadequate for
several reasons.

First, in some localities, local officials have willfully refused to act in
response to anti-abortion violence and blockades. In Wichita, for example, the
court concluded that "significant questions exist as to the lack of zeal
displayed by the City of Wichita in defending the legal rightsg of the
plaintiffs and their patients."” Women's Health Care Services v. Operation
Rescue, 773 F. Supp. 258, 266 (D. Kan. 1991). Willa Craig testified that in
one Montana community, local police refused to respond at all to a clinic
invasion. Testimony of Willa Craig, Senate Labor and Human Resources
Committee, May 12, 1993.

In some instances, the lack of response by local law enforcement authorities
appears to be a result of sympathy by local officials for the cbjectives of
the blockades. This is illustrated by the testimony of James T. Hickey,
Sheriff of Nueces County, Texas, before a House subcommittee. Sheriff Hickey
testified that because he opposes abortion, he does not believe the law should
be enforced against those attempting to stop abortions, even if their conduct
violates the law. When asked directly whether he would enforce the law in
these circumstances, Sheriff Hickey replies as follows:

Mr. HICKEY. The law of the Supreme Court, and in this case the United
States of America and any other State in the Union that makes it legal to
murder babies, is wrong.

Mr. LEVINE. And you will not enforce it?

Mr. HICKEY. I will not.

Mr. LEVINE. You do not find that to be in any conflict with your oath of
office as the chief law enforcement officer of your county?

Mr. HICKEY. Certainly not.

Hearing Before the Subcommittee on Crime and Criminal Justice of the House
Judiciary Committee, May 6, 1992, at 169-70. [FN34]

But even where local authorities are willing to conscientiously enforce the
applicable State and local laws, they are often unable to do so effectively.
One reason is that a patchwork of State and local laws is inherently
inadequate to address what is a nationwide, interstate phenomenon. State court
injunction powers end at *20 State lines, and a State cannot easily reach
persons in other States who may have planned the illegal acts.

Mr. Lasso, City Manager of Falls Church, VA, explained, for example, that
because the blockades against clinics in his jurisdiction were planned outside
of Virginia, the perpetrators were to a large degree beyond the reach of
Virginia law and Virginia State court injunctions. See also the testimony of
New York Attorney General Robert Abrams, which, as noted above, cites examples
of assaults on New York clinics by activists from Georgia, California,
Virginia and elsewhere. Willa Craig noted in her testimony that few of those
who were arrested for blockading her clinic in Missoula, MT were from that
community.

In these circumstances, as Attorney General Reno noted, local law
enforcement efforts in different regions are impeded by difficulties in
sharing information and coordinating responses. That is why, as the Attorney
General testified, it is "important that Federal agencies be able to step in
immediately in a systematic way. ***" Testimony of Attorney General Janet
Reno, Senate Labor and Human Resources Committee, May 12, 1993.

In addition, local law enforcement authorities are frequently overwhelmed by
the sheer numbers of the blockaders. In Falls Church, for example, the city's
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ire police force of 30 uniformed officers faced blockades involving as many
as 240 persons, and the city could not effectively combat the blockaders'
itary-style tactics. As Mr. Lasso explained:

[Elven with warning, getting these forces to the scene and organizing them
in a way that the response can be well-measured and not counterproductive take
hours. Once organized, it further takes hours to remove the trespassers. In
short, and despite the City's best efforts, for a substantial perlod the
blockade effectively closes the clinic and women are denied their state and
federal rights.

And the problem does not end with the arrest. For example, over 200
arrests were made after the October 29, 1988, blockade. The City prosecutes
all misdemeanors through the City Attorney and his part-time agsistant. There
were so many defendants that the trials had to be consolidated and held at one
time. The only available site large enough was the community center gymnasium,
which lacked a certain decorum.

Testimony of David R. Lasso, Senator Labor and Human Resources Committee,
May 12, 1993. [FN35]

Another problem with reliance on State and local laws is that the penalties
for violations of these laws are often so low as to provide little if any
deterrent effect. Several witnesses before the Committee testified that the
offenders frequently return to the blockade or invasion immediately after
their arrest, having been charged with #*21 fines equivalent to those for a
speeding ticket; few, even repeat offenders, receive jail sentences. See,
e.g., the testimony of Willa Craig, Pablo Rodriguez, and Planned Parenthood of
Rhode Island. As Planned Parenthood of Rhode Island noted, those arrested for
one invasion of their Providence clinic settled out of court for $50 fines to
be paid over time.

For all of these reasons, Congress has been urged to enact new Federal
legislation not only by victims of the conduct addressed by S. 636, but also
by law enforcement authorities at the Federal level (Attorney General Reno),
the State level (the National Association of Attorneys General, [FN36] and
the local level (City Manager David Lasso, and others) [FN37] As Attorney
General Reno concluded, the national scope of the offensive conduct, and the
fact that much of the activity has been orchestrated by groups functioning
across State lines, means that "the problem transcends the ability of any
single local jurisdiction to address it."

These circumstances closely parallel those that led to the enactment of the
civil rights laws on which S. 636 is modeled. As discussed below, those laws
prohibit force or threat of force to willfully injure, intimidate or interfere
with those seeking to exercise certain fundamental rights, such as the right
to vote. The legislative history of these laws makes clear that they were
enacted because State and local law enforcement had been inadequate to prevent
acts of violence committed against those seeking to exercise their civil
rights. As the Senate Committee Report for the Civil Rights Act of 1968
stated:

Under the Federal system, the keeping of the peace is, for the most part,
a matter of local and not Federal concern. *** In some places, however, local
officials either have been unable or unwilling to solve and prosecute crimes
of racial violence or to obtain convictions in such cases-even where the facts
seemed to warrant. As a result, there is need for Federal action to compensate
for the lack of effective protection and prosecution on the local level.

S. Rpt. No. 721, 90th Cong., 2d Sess. (1968), reprinted in 1968 U.S. Code
Cong. & Ad. News, at 1838-39.

Thug, as Attorney General Reno concluded in her testimony on 8. 636, "The
reluctance of local authorities to protect the rights of individuals provides
a powerful justification for the enactment of federal protections that has
been invoked previously by Congress in passing laws to protect civil rights."
Here too, the Committee concludes that new Federal legislation is essential in
light of the inability, and in some cases unwillingness, of local authorities
to protect those seeking to exercise or assist others in exercising the
constitutional right to choose.



*22 V. EXPLANATION OF THE LEGISLATION

A. S. 636 WILL PROTECT HEALTH CARE PROVIDERS AND PATIENTS

The Freedom of Access to Clinic Entrances Act is designed to protect health
care providers and patients from violent attacks, blockades, threats of force,
and related conduct intended to interfere with the exercise of the
constitutional right to terminate pregnancy. It establishes new Federal
criminal offenses for this conduct, as well as a civil cause of action that
may be asserted by private injured parties, the Attorney General of the United
States, and State Attorneys General. By establishing criminal penalties as
well as civil remedies, including both injunctive relief and compensatory and
punitive damages, the Act will help to prevent and deter the prohibited
conduct, and ensure that when it does occur the offenders will be
appropriately punished and victims adequately compensated.

1. Prohibited conduct: Section 2715 (a)

Proposed new section 2715 (a) of the Public Health Service Act covers four
categories of conduct: acts of force, threats of force, physical obstruction,
and damage or destruction of property. Section 2715{a) (1) prohibits the use or
threat of force, or physical obstruction, that intentionally injures,
intimidates or interferes with any person (or attempts to do so) because that
person is or has been obtaining or providing abortion-related services, or in
order to intimidate that person (or another, or any class of persons) from
obtaining or providing such services. Section 2715(a) (2) prohibits the
intentional damage or destruction of property of a medical facility or in
which a medical facility is located {or attempts to do so), because it
provides abortion-related services.

Section 2715(a) (1) is modeled on several Federal civil rights laws. These
include 18 U.S.C. S 245(b}), which prohibits force or threat of force to
willfully injure, intimidate or interfere with any person (or attempting to do
so) because a person is or has been, or in order to intimidate such person or
any other person or any class of persons from voting, engaging in activities
related to voting or enjoying the benefits of Federal programs, inter alia.
Another law with virtually identical operative language is 42 U.S.C. S 3631, a
provision of the Fair Housing Act that prohibits force or threat of force to
willfully injure, intimidate, or interfere with a person's housing
opportunities because of his or her race, color, religion, sex or national
origin.

Subsection 2715(a) (2) is modeled generally on 18 U.S.C. S 247, which
prohibits, in certain circumstances, intentional damage or destruction of
property because of the religious character of the property.

Examples of acts of "force" prohibited by section 2715 (a) (1) would include
physical assaults intended to injure or intimidate someone because that person
(or another person or class of persons) is obtaining or providing
abortion-related services. For example, the shooting death of Dr. David Gunn
would have been covered by the Act. Other violent attacks on doctors and
clinic personnel also would be covered in many cases, including when committed
during clinic invasions. In addition, some acts of vandalism could
constitute*23 prohibited force; for example, the tampering with an automobile
of a physician who provides abortions, with the intent to cause an accident
and because the physician provide abortions, would constitute prohibited
force.

Prohibited "threats of force" would include genuine threats of harm intended
to injure, intimidate, or interfere with someone because that person is
obtaining or providing abortion-related services. Threats are covered by the
Act where it is reasonably foreseeable that the threat would be interpreted as
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threats and other threats of violence experience
be covered by the Act.

Prohibited acts of "physical obstruction" would include clinic blockades and
invasions intended to injure, intimidate, or interfere with someone because
the clinic provides abortion-related services. They would also include other
conduct undertaken with the same intent that renders ingress to or egress from
the LaL.L.L.I.CY impassable, or passage to the facility unreasénao;y difficult or
hazardous, in accordance with the definition of "physical obstruction®
provided in subsection 2715(e) {(5). [FN38] Many types of vandalism or
disruption could amount to "physical obstruction," including pouring glue into
the locks of clinic doors, chaining people and cars to entrances with bicycle
locks, strewing nails on public roads leading to clinics, and blocking
entrances with immobilized cars. The imprisonment of a provider during a
clinic invasion with the intent to interfere with his or her freedom of
movement also could constitute prohibited ®"physical obstruction.®

Examples of damage or destruction of clinic property (or property of a
building which a clinic is located) prohibited by section 2715(a) (2) would
include arson fires, bombings, firebombings, chemical attacks, and other forms
of vandalism, if committed because the targeted facility provides
abortion-related services.

Many anti-abortion tactics would fall under more than one of these four
categories of prohibited conduct (acts of force, threats of force, physical
obstruction, destruction of property). For example, sabotaging climic
entrances by pouring glue in the locks could constitute both unlawful physical
obstruction under section 2715(a) (1) and unlawful damage to property under
section 2715(a) (2). Physically restraining an abortion provider could
constitute both unlawful physical obstruction and unlawful force.

The conduct prohibited by section 2715(a) (1) -force, threat of force, or
physical obstruction-is not unlawful unless it is intended to injure,
intimidate or interfere with someone because that person is obtaining or
providing abortion-related services, or in order to intimidate someone from
doing so. "Intimidate" is defined in section 2715(e) (3) to mean "to place a
person in reascnable apprehension of bodily harm to him or herself or to
another." It thus encompasses not only acts or threats that place someone in
reasonable fear of harm not to him-or herself, but also those that induce
reasonable fear of harm to someone else, like a family member. Whether such an
apprehension is "reasonable" will depend on all *24 of the facts and
circumstances presented. But there must be apprehension of bodily harm; other
forms of psychological discomfort would not suffice.

"Interfere with" is defined in section 2715(e) (2) to mean to restrict a
person's freedom of movement. This could occur, for example, by means of a
human barricade, cement poured in a driveway, or blocking of a parking lot
with a large object or roofing nails. Causing psychological discomfort, for
example by words or photographs, would not suffice.

The conduct prohibited by section 2715(a) (1) constitutes a violation whether
or not it occurs at or in the vicinity of a facility that provides
abortion-related gervices. For example, the shooting of a doctor at her home
could be an unlawful use of force if it is intended to intimidate her because
she provides abortion-related services. The blockade of a provider's house or
the placement of cement to block his driveway, if it makes passage to an
abortion facility unreasonably difficult, could constitute an unlawful
physical obstruction. Death threats to a doctor away from the clinic, whether
made in person or, for example, by telephone or mail to the doctor's home,
could constitute unlawful threats of force.

The Committee intends these examples of violations to be illustrative and
not exhaustive. It should be emphasized, however, that section 2715(a)
prohibits force, threat of force, or physical obstruction that intentionally
injures, intimidates or interferes with someone only if the offender has acted
with the requisite motive: i.e., only if the offender acts against the target
"because" the target of the offender's conduct is or has been obtaining or
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target "in order to intimidate® the target (or another person or
persons} from obtaining or providing abortion-related services. By the same
token, section 2715(a) (2) prohibits the intentional damage or destruction of
property of a medical facility only if the offender has acted "because" the
facility provides abortion-related services. [FN39] Thus, for example, if an
environmental group blocked passage to a hospital where abortions happen to be
performed, but did so as part of a demonstration over harmful emissions
produced by the facility, the demonstrators would not violate this Act (though
their conduct might violate some other law, such as a local trespass law). In
that example, the demonstrators' motive is related to the facility's emissions
policy and practices and not to its policy and practices on abortion-related
services. The Committee has concluded that inclusion of the motive element is
important to ensure that the Act is precisely targeted at the conduct that, as
the Committee's record demonstrates, requires new Federal legislation:
deliberate efforts to interfere with the delivery of abortion-reiated
services.

The term "abortion-related services" is defined in section 2715(e) (1) to
include medical, surgical, counselling or referral services, *25 provided in a
medical facility, relating to pregnancy or the termination of a pregnancy.
"Medical facility" is defined in section 2715(e) (4) to include facilities that
provide health or surgical services or counselling or referral related to
health or surgical services. Under these definitions, facilities that do not
offer abortions or counselling and referral for abortions, but offer only
counselling about alternatives to abortion-sometimes referred to as "pro-life
counselling centers" or "pregnancy care centers"-are covered. Thus, acts or
threats of force against, or physical obstruction of, persons who work as
providers in such facilities, and damage or destruction of the property of
such facilities, violate this law if the requisite motive is established.

The Act contains a narrow exception for activities of a parent or legal
guardian of a minor directed exclusively at that minor. Section 2715 (a)
provides that a parent or legal guardian of a minor shall not be subject to
the penalties or civil remedies of this law for engaging in the prohibited
activities insofar as they are directed exclusively at that minor. The
Committee has included this provision only because it is confident that state
and local laws are adequate to protect against and punish such conduct; the
Committee does not condone, and does not mean to imply that it does, any abuse
of minor children in the abortion context or any other. Further, becauge the
exception applies only "insofar as [such activities] are directed exclusively"”
at the individual's own minor child, there will be no exemption from any of
the penalties or remedies of the Act to the extent that an offender's conduct
intentionally injures, intimidates or interferes with parties other than that
minor.

The Act creates no civil or criminal liability for the enforcement by State
or local law enforcement authorities of State or local laws, including those
regulating the performance of abortion or the availability of abortion-related
services.

2. Criminal penalties and civil remedies

Section 2715(b) sets out the maximum criminal penalties for the conduct
prohibited in section 2715(a). They are: in the case of a first offense, fines
in accordance with title 18 of the U.S. Code (18 U.S.C. S8 3571) or
imprisonment of not more than one year, or both; in the case of a second or
subsequent offense after a prior conviction under this section, fines in
accordance with title 18 or imprisonment of not more than three years, or
both; for offenses resulting in bodily injury, 10 years imprisonment or such
fines, or both; and for offenses resulting in death, any term of years of a
life term or such fines, or both.

These penalties are consistent with those provided in the statutes upon



which this Act is principally modeled (18 U.S.C. S5 245; 42 U.S.C. § 3631).

These criminal provisions are necessary because, as explained above,
existing State and local laws against this conduct have not adequately
prevented it from occurring and recurring; as noted above, many offenders have
shown no reluctance to repeat the offenses. The Committee believes that the
fact that this law will make such conduct a Federal offense, subject to the
panoply of Federal investigative and law enforcement resources and punishable
by substantial penalties, will cause it to be taken more seriously, *26 and
result in more successful deterrence and punishment of offenders.

Section 2715(c) establishes certain civil remedies as well. Subsection

2715 (c) (1) provides that any person aggrieved by reason of the conduct
prohibited by section 2715(a) may bring a civil action for injunctive relief

and compensatory and punitive damages, as well as the costs of suit and
reasonable fees for attorneys and expert witnesses. Subsection 2715 (c) (2)
authorizes the Attorney General of the United States to bring suit if she has
reasonable cause to believe that any person or group of persons is being, has
been, or may be injured by conduct constituting a violation of this section,
and such conduct raises an issue of general public importance. Subsection
2715 (c) (3) authorizes State Attorneys General to bring suit under the same
circumstances in which the U.S. Attorney General may sue, and for the same
relief.

Accordingly, the Act will provide a clear basis on which to seek Federal
court injunctions to restrain violative conduct, filling the gap left by the
construction of 42 U.S.C. S 1985(3) rendered in the Bray decision. It will
also enable victims to recover monetary damages for injuries they may suffer.
Because of the expense and other difficulties of proving actual damages (for
example, a clinic's lost income), the Act provides for statutory damages of
$5,000 per violation, at the plaintiff's election. [FN40] Finally, as an
additional deterrent, the law authorizes the award of punitive damages (in
private cases) and civil penalties (in cases brought by the Attorney General
of the United States or of a State). The civil penalties may not exceed
$15,000 for a first violation, or $25,000 for a subsequent violation. [FN41]

Those entitled to sue as "aggrieved persons" would include, for example,
patients, physicians or clinic staff (or their families subjected to violence,
threatened with harm, or physically blocked from entering a clinic, as well as
clinics that have been blockaded, invaded, bombed, burned, damaged by chemical
attacks or otherwise vandalized. Persons injured in the course of assisting
patients or staff in gaining access to a facility, or injured bystanders, may
also sue if they can establish that the conduct causing the injury was
undertaken with the requisite motive-in order to intimidate some person or
class of persons from obtaining or providing abortion-related services. Those
with standing as an association representing injured parties would also be
entitled to sue to the extent that existing principles of standing permit them
to do so.

Attorney General Janet Reno emphasized in her testimony, and the Committee
agrees, that both the criminal penalties and the civil remedies are critical
features of the legislation. She testified:

The inclusion of both civil and criminal penalties is very important. The
civil remedies of injunctions and damages are appropriate as a means of
addressing massive blockades. Courts can fashion injunctive relief that will
keep *27 clinics operating. *** Damages are important to compensate those
individuals who, seeking to exercise their rights, suffer real harm, whether
physical or psychological. And the authorization of statutory damages is
appropriate to encourage victims to pursue violations and as a deterrent to
violators.

Testimony of Attorney General Janet Reno, Senate Labor and Human Resources
Committee, May 12, 1993.

Attorney General Reno also emphasized the importance of providing authority
for the Attorney general to file civil actions:

[Ilt is very important that the Attorney General have authority to file a
civil action. This approach follows the model of other statutes protecting



individual rights-notably the Fair Housing Act-by shifting the burden of civil
enforcement from private victims to the government, which is often better able
to pursue such cases and vindicate the enormous interest that our society has
in protecting individual rights.

Id. It is for the same reasons that the Act authorizes State Attorneys

General to bring civil suits in the same circumstances-where a State Attorney
General has reasonable cause to believe that someone is, has been or may be

injured by conducting comnstituting a violation of this Act, and concludes that
such conduct raises an issue of general public importance. This provision was
recommended by the National Association of Attorneys General (NAAG). See the
testimony of New York Attorney General Robert Abrams, Senate Labor and Human
Resources Committee, May 12, 1993, and the March 1993 Resolution of NAAG
attached to it. [FN42]

3. Rules of comnstruction

Section 2715(d) sets forth several rules of construction. Subsections 2715
(d) (1) through (d) (4) clarify that the States retain jurisdiction over any
offense over which they could have jurisdiction absent this section; that
State and local law enforcement authorities retain responsibility to prosecute
acts that are violations of State or local law; that the Act does not
establish exclusive penalties for conduct that may violate it; and that the
Act does not limit the right of an aggrieved person to seek other civil
remedies. This provision makes clear that the Act does not preempt a State or
local law regulating the performance of abortions or the availability of
abortion-related services.

In addition, subsection 2715(d) (5) makes clear that nothing in the Act is
intended to prohibit expression protected by the First Amendment to the
Constitution.

4. Effective date

The Act expressly provides (in section 4) that it will apply only to conduct
occurring on or after the date of its enactment.

*28 B. THE ACT IS FULLY CONSISTENT WITH THE FIRST AMENDMENT

1. In general

The Committee has carefully considered the First Amendment implications of
the Act, and has concluded that the Act is clearly constitutional. Attorney
General Reno, Harvard Law Professor Laurence H. Tribe, and the American Civil
Liberties Union have reached the same conclusion and explained the bases for
their views in their testimony before the Committee. Since their testimony was
submitted, the soundness of this view has been confirmed by the Supreme
Court's unanimous decision in Wisconsin v. Mitchell (No. $2-515, June 11,
1993) .

The Act is carefully drafted so as not to prohibit expressive activities
that are constitutionally protected, such as peacefully carrying picket signs,
making speeches, handing out literature, or praying in fromt of a climic (so
long as these activities do not cause a "physical obstruction" making ingress
to or egress from the facility impassible or rendering passage to it difficult
or hazardous). Moreover, as noted, section 2715(d) (5) of the Act states
expressly that nothing in it shall be construed or interpreted to prohibit
expression protected by the First Amendment to the Constitution. [FN43]

The Committee expects the courts, in accordance with well established rules
of construction, to construe the Act carefully to aveoid any constitutional
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The conduct that is prohibited by S. 636 is not protected by the First
Amendment -certain acts of force, threats of force, physical obstruction, and
destruction of property. It is not even arguable that shootings, arson, death
threats, vandalism or the other violent and destructive conduct addressed by
the Act is protected by the First Amendment. In Mitchell, the Court reiterated
the well settled rule that such conduct is not constltutlonally protected
t t "intends thereuy toc express an idea.
bLlP UP at 6 (C [s) e Court summarlzeu

" [A] physical assault is not by any stretch of the imagination expressive
conduct protected by the First Amendment. See Roberts v. United States
Jaycees, 468 U.S. 609, 628 (1984) ("[V]liolence of other types of potentially
expressive activities that produce special harms distinct from their
communicative impact *** are entitled to no constitutional protection"); NAACP
v. Claiborne Hardware Co., 458 U.S. 886, 916 (1982) ("The First Amendment does

i A ___ﬁ__._‘n\

nou pIUBCLL vigdleunce ) .
Id.

*29 It is equally clear that physical obstruction of access to a clinic is
not constitutionally protected conduct. As the Supreme Court said in Cox v.
Louigiana, 373 U.S. 536, 555 (1965), "A group of demonstrators could not
insist upon the right to cordon off a street, or entrance to a public or
private building, and allow no one to pass who did not agree to listen to
their exhortations."

Nor are "threats of force" constitutionally protected. Convictions under the
“threat of force" clause of the statutes on which $§. 636 is modeled have been
upheld. See United States v. Gilbert, 884 F.2d 454 (9th Cir. 1989), cert
denied, 493 U.S. 1082 (1990) (upholding against a First Amendment challenge
the threat of force provision of 42 U.S.C. S 3631, and a conviction under that
statute) . The court in Gilbert applied the rule of Watts v. United States, 394
U.S. 705 (1969), that genuine or "true" threats of violence-as opposed to mere
political hyperbole-are punishable. Under Watts, a threat is a "true" threat
if a reasonable person would foresee that the statement would be interpreted
by those to whom the maker communicates it as a serious expression of an
intention to inflict bodily harm. It is such "true®™ threats that are
prohibited by S. 636.

In short, nothing in the Bill of Rights prevents Congress from requiring
anti-abortion demonstrators to obey certain rules against violence,
obstruction and threats of force in the manner adopted in S. 636.

2. Motive element

The Act's imposition of penalties based on the motive of the offender-that
is, when the offender is acting because another person is or has been
obtaining or providing abortion-related services, or in order to intimidate
someone from doing so-is fully consistent with the First Amendment. This was
made absolutely clear by the Supreme Court's unanimous decision in Mitchell.
There the Court upheld a "hate crimes" statute that punishes "conduct
motivated by a discriminatory point of view more severely than the same
conduct engaged in for some other reason or for no reason." Slip Op. at 6.
Similarly, S. 636 punishes certain conduct (use or threat of force, physical
obstruction, destruction of property) when it is motivated by a desire to stop
someone from obtaining or providing abortion-related services, while providing
no punishment at all for the same conduct engaged in for some other reason or
for no reason.

The result and analysis in Mitchell did not represent a new development in
the law. As the Court noted in Mitchell, many laws upheld in the past make
conduct unlawful based on the motive of the actor. The Court cited as an
example the anti-discrimination laws which make an adverse employment action
or the denial of housing unlawful only when it is done because of the person's
race, religion, or other protected gtatus. [FN44] The civil rights laws on



which S. 636 is modeled include a motive ele ; 18 U.8.C. 8§ 245, for
example, prohibits force and threats of force intended to injure, intimidate
or interfere with someone because another person *30 is, or in order to
intimidate somecne from voting or engaging in activities related to voting,
among other things.

Thus, S. 636 is not legislation of "viewpoint discrimination" or "thought
crimes." In Mitchell, the Supreme Court unanimously rejected precisely that
attack on the hate crimes law at issue there, even though the law penalized
the defendant’s discriminatorily motivated conduct. The Court noted that
penalizing a motive for a crime is not the same as penalizing a person's
abstract beliefs. (Slip Op. at 7). Likewise here, S. 636 would not punish
anyone for holding the view that abortion is wrong, or for expressing
opposition to abortion in peaceful, non-obstructive ways. Rather, it
establishes penalties for engaging in certain constitutionally unprotected
conduct based on a prohibited motive. The Court has made clear that this is
permissible under the First Amendment.

3. Vagueness or overbreadth

In testimony before the Committee, concerns were raised that certain terms
used in the Act-"physical obstruction," "intimidate,” and "interfere with"-
might be unconstitutionally vague or overboard. In the bill as reported by the
Committee, however, each of these terms is clearly defined and limited. There
can be no doubt that the bill suffers £rom no vagueness or overbreadth
problem.

Indeed, the Committee believes that there is little merit to the argument
that these terms would have been unconstitutionally vague or overbroad even
without the inclusion of the definitions that are in S. 636 as reported. The
terms "obstruct," "intimidate" and "interfere" are commonplace throughout the
U.S. Code. As noted, the language of S. 636 that includes "intimidate" and
"interfere with" is drawn directly from civil rights statutes that have long
been enforced. And another statute prohibiting "intimidation® has specifically
been held not to be unconstitutionally vague or overbroad. CISPES v. FBI, 770
F.2d 468 (5th Cir. 1985).

Likewise, "obstruction"-even without its limitation to "physical"
obstruction-is found in numerous statutes. One such law, 43 U.S.C. S 1063,
dates back to 1885. [FN45] In a challenge to another such law, the Supreme
Court has held that "obstruct or unreasonably interfere"-language broader than
that of S. 636-is not unconstitutionally vague or overbroad. Cameron v.
Johnson, 390 U.S. 611 (1968). Clearly, then, "physical obstruction" is not
vague or overbroad.

In summary, there is no basis for concluding that S. 636 violates the First
Amendment to the Constitution.

C. CONGRESS HAS CONSTITUTIONAL AUTHORITY TO ENACT THE ACT

Congress has two independent sources of constitutional authority to enact
the Freedom of Access to Clinic Entrances Act: the Commerce Clause of Article
I, section 8, clause 3 of the Constitution, and section 5 of the Fourteenth
Amendment .

In their testimony before the Committee on May 12, 1993, Attorney General
Reno and Professor Laurence Tribe set forth the bases for their conclusions
that Congress has clear, affirmative authority to enact S. 636.

*#3] 1. The commerce clause

Congress has clear constitutional authority to enact the Freedom of Access
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Commerce Clause authority has been broadly interpreted, and an exercise of
it will be sustained if Congress has a rational basis fo finding that ap
activity affaects interstate commerce, and its actg ratio y in addressing
the activity. Under the Commerce Clause, in conjunction with the Necessary and
Proper Clause, Congress hag authority to regulate activity that ig bpurely
local if that activity has an effect on interstate commerce. Further, once
Congress finds that a clags of activities affects interstate commerce,
Congress may regulate all activities within that class, even if any of those
activities, taken individually, has no demonstrable effect on interstate
commerce. It has also been considered important to Commerce Clause analysis
that the problem Congresgs is addressing ig national in Bcope and exceeds the

ability of a single state or local jurisdiction to solve. Under these
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Clinics and other abortion service providers clearly are involved in
interstate commerce, both directly and indirectly. They purchase medicine,
medical supplies, surgical instruments ang other necessary medical products,
often from other States; they employ staff; they own and lease office space;
they generate income. In short, the Committee finds that they operate within
the stream of interstate commerce.

In addition, many of the patients who seek services from these facilities
engage in interstate commerce by traveling from one state to obtain services
in another. 1n Bray, the Supreme Court accepted the district court's finding
that substantial numbers of women travel interstate to seek abortion services.
Bray v. Alexandria Women's Health Clinic, supra, 113 s. Ct. 753 at 762.

out-of-State. And Willa Craig testified before the Committee that many
patients of her clinic in Montana came from Idaho, Washington, Wyoming and

Dr. David Gunn, the physician who was killed in Pensacola, FL, some doctors
who perform abortions work in facilities in more than one State. [FN46)

In addition, ag Attorney General Reno noted, the types of activities that
would be prohibited by S. 636 have a negative effect on interstate commerce.
As the record before the Committee demonstrates, clinics have been closed
because of blockades and sabotage and have been rendered unable to provide
services. Abortion providers have been intimidated ang frightened into ceasing
to perform abortions. Clearly, the conduct prohibited by s. g3g results in the
provision of fewer abortions and less interstate movement of people and goods.
This situation ig analogous to Congress's exercise *32 of the commerce power
in passing Title 1T of the Civil Rights Act of 1964, which was pPremised on the
conclusion that restaurants that discriminated served fewer customers, and
therefore suppressed interstate commerce. See Heart of Atlanta Motel v, United
States, 379 U.s. 241 (1964) . Here, of course, the very purpose of those
engaging in the conduct addressed by S. §36¢ is to suppress the provision of
abortion services.

Accordingly, the Committee concludes that Congress clearly has the authority
to enact this law pursuant to the Commerce Clause.

2. Section 5 of the fourteenth amendment

enact the Freedom of Access to Clinic Entrances act under Section 5 of the
Fourteenth Amendment . Under this section, Congress has the bower "to enforce,
by appropriate legislation, the Provisions"™ of the Fourteenth Amendment,
including the Provisions dealing with "liberty, " "equal protection of the
laws, " and "the privileges or immunities of citizens of the United Stateg."



terminate a pregnancy, a right that falls squarely within the rights
guaranteed by the Fourteenth Amendment. Recently, in Planned Parenthood of

Southeastern Pennsylvania v. Casey, 112 S. Ct. 2791 (1992), the Supreme Court
reaffirmed its longstanding holding that a woman's decision to terminate her
pregnancy prior to fetal viability is protected from state interference by the
Fourteenth Amendment's liberty clause.
icts only state action by its terms,
ress has the
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In Katzenbach v. Morgan, 384 U.S5. 641 (1966), the Supreme Court upheld, as a
valid exercise of congressional power under Section 5, a provision of the
Voting Rights Act of 1965 that effectively overrode an English literacy voting
requirement imposed by New York, even though the Court had previously ruled
that =u;0rc1ng this chu;remenu does not itself violate the Fourteenth or
Fifteenth Amendment. The Court reasoned that Congress's power to enforce the
Fourteenth Amendment is significantly broader than that of the Judiciary,
because Congress may determine-on the basis of its superior fact-finding
capabilities and the broader range of remedial options open to it-that certain
measures are necessary to remove impediments to the political process, or to
ensure that other Federal rights are fully secured. The Court noted that, by
making it easier for those with a specified level of schooling to vote
regardless of their English literacy, Congress facilitated Federal rights,
like the right not to be discriminated against on grounds of their national
origin in the delivery of municipal services.

That principle, first established in Katzenbach, is now well accepted. As
Justice O'Connoxr wrote more recently for a majority of the Court, "[tlhe power
to 'enforce' [the provisions of the Fourteenth Amendment] may at times also
include the power to define situations which Congress determines threaten
principles of equality and to adopt prophylactic rules to deal with those
situations." *33 City of Richmond v. J. A. Croson Co., 488 U.S. 469, 490
{1989); see also City of Rome v. United States, 466 U.S. 156, 176 (1980} (
"legislation enacted under authority of S 5 of the Fourteenth Amendment [will]
be upheld so long as the Court [can] find that the enactment, 'is plainly
adapted to [the] end' of enforcing the Equal Protection Clause and 'is not
prohibited by but is consistent with "the letter and spirit of the
constitution, "' regardless of whether the practices cutlawed by Congress in
themselves violated the Equal Protection Clause") (citations omitted).

In addition, in United States v. Guest, 383 U.S. 745 91966), the Supreme
Court intimated that Congress could in fact regulate at least some private
conduct under the Fourteenth Amendment. In Guest, six Justices joined one or
the other of two concurring opinions declaring that Congress possessed the
power under Section 5 of the Fourteenth Amendment "to enact laws punishing all
conspiracies to interfere with the exercise of Fourteenth Amendment rights,
whether or not State officers or others acting under the color of State law
are implicated in the conspiracy." Id. at 782 (opinion of Brennan, J., joined
by Warren, C.J., and Douglas, J.); id. at 762 (Clark, J., concurring, joined
by Black and Fortas, JJ.). Justice Brennan's opinion utilized an approach
identical to the one he subsequently applied in Katzenbach v. Morgan: "$ 5
authorizes Congress to make laws that it concludes are reasonably necessary to
protect a right created by and arising under that Amendment; and Congress is
thus fully empowered to determine that punishment of private conspiracies
interfering with the exercise of such a right is necessary to its full
protection.” 383 U.S. at 782 {(opinion of Brenman, J.).

In dictum in District of Columbia v. Carter, 409 U.S. 418 (1973), a
unanimous Supreme Court subsequently reaffirmed the proposition that to say
that *"{t)he Fourteenth Amendment itself 'erects no shield against merely
private conduct' *** ig not to say *** that Congress may not proscribe purely
private conduct under S 5 of the Fourteenth Amendment." 409 U.S. at 424 n.8.

Thus, Congress has the authority under Section 5 of the Fourteenth Amendment
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private conduct on the grou hat states and municipalities,
acting alone, will be unable to provide sufficient protection against private
acts that threaten the full enjoyment of Federal constitutional rights such as
the right to terminate a pregnancy, reaffirmed in Casey. Because the States
have been overwhelmed in their efforts to prevent private ohstruction of
access to abortion clinics and private violence against abortion patients and
providers, the Committee concludes that Congress must supplement those efforts
with this legislation, and that it has the power to do so under the Fourteenth
Amendment .
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VI. SUMMARY OF COMMITTEE ACTION

S. 636, the Freedom of Access to Clinic Entrances Act of 1993, was
introduced on March 23, 1953. The committee met to consider it on June 23,
1993. The Committee agreed to an amendment in the nature of a substitute
proposed by Senator Kennedy, after disapproving four other amendments.

*34 The committee defeated an amendment in the nature of a substitute
offered by Senator Coats, by a vote of 6-11. The vote on the Coats amendment

was:

YEAS 6 NAYS 11
Kassebaum Pell
Coats Metzenbaum
Gregg Dodd
Thurmond Simon
Hatch Harkin
Durenberger Mikulski

Bingaman
Wellstone
Wwofford
Jeffords
Kennedy

The committee also defeated three amendments offered by Senator Hatch. The
first would have replaced the term "abortion-related services" with "abortion,
pregnancy and childbirth services" and supplied a definition for that term.
This amendment was defeated by a vote of 8-9. This vote was as follows:

YEARS 8 NAYS S
Kassebaum Pell
Jeffords Metaenbaum
Coats Dodd
Gregg Simon
Thurmond Harkin
Hatch Mikulski
Durenberger Bingaman
Wofford Wellstone

Kennedy

The second amendment would have added a new subpart to the bill prohibiting
force or threat of force, or physical obstruction, intended to injure,
intimidate or interfere with any person exercising the First Amendment freedom
of speech within 300 feet of a facility providing abortion services. This
amendment was modified by an amendment offered by Senator Gregg prohibiting
force or threat of force or physical obstruction to intimidate or prevent any
person from participating lawfully in speech or peaceful assembly regarding
abortion-related gervices. This amendment was defeated by a vote of 6-11, as



follows:

YEAS 6 NAYS 11
Kassebaum Pell
Coats Metaenbaum
Gregg Dodd
Thurmond Simon
Hatch Harkin
Durenberger Mikulski

Bingaman
Wellstone
Wofford
Jeffords
Kennedy

*35 The third Hatch amendment would have added the word "lawful" between
"providing" and "abortion-related services." This was defeated by a vote of 5-
12, as follows:

YEAS 5 NAYS 12
Coats Pell
Gregg Metzenbaum
Thurmond Dodd
Hatch Simon
Durenberger Harkin

Mikulski
Bingaman
Wellstone
Wofford
Kassebaum
Jeffords
Kennedy

The Kennedy substitute was then approved on a voice vote, and the bill as
amended was reported favorably to the full Senate by a vote of 13-4, as
follows:

YEAS 13 NAYS 4
Pell Coats
Metzenbaum Gregg
Dodd Thurmond
Simon Hatch
Harkin
Mikulski
Bingaman
Wellstone
Wofford
Kassebaum
Jeffords
Durenberger
Kennedy

VII. REGULATORY IMPACT STATEMENT

The Committee has determined that there will be minimal increases in the
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VIII. COST ESTIMATE

Washington, DC, July 29, 1993.

Hon. Edward M. Kennedy,
Chairman, Committee on Labor and Human Resources,
U.S. Senate, Washington, DC.

Dear Mr. Chairman: The Congressional Budget Office has reviewed S. 636, the
Freedom of Access to Clinic Entrances Act of 15%3, as ordered reported by the
Senate Committee on Labor and Human Resources on June 23, 1993. CBO estimates
that enactment of S. 636 would result in an increase in both federal receipts
and direct spending of less than $500,000 annually. Because this *36 bill
would affect receipts and direct spending, it would be subject to
pay-as-you-go procedures under section 252 of the Balanced Budget and
Emergency Deficit Control Act of 1985. CBO estimates that the bill would
impose no costs on state or local governments.

S. 636 would amend the Public Health Service Act to make it a federal
offense for protesters to use force or physical obstruction to intentionally
injure, intimidate, or interfere with anyone seeking or providing
abortion-related services. This bill also would prohibit an individual from
intentionally damaging or destroying the property of a medical facility that
provides abortion-related services or counseling on alternatives to abortion.

Enforcing this legislation would consume staff time and other resources of
the federal government. The costs would depend on the number of offenses
committed and the extent of the enforcement effort made by the Department of
Justice. CBO expects that such costs would be less than $5 million a year.

The bill would provide for civil and criminal penalties for violations of
its provisions. CBO estimates that fines or civil penalties paid to the
government would total less than $500,000 a year, which would be recorded in
the budget as governmental receipts, or revenues. The fines would be deposited
in the Crime Victims Fund and spent in the following year. Thus, enactment of
S. 636 would affect both receipts and direct spending. The increase in direct
spending would be the same as the amount of fines collected with a one-year
lag. Therefore, the additional direct spending would also be less than
$500,000 a year.

If you wish further details on this estimate, we will be pleased to provide
them. The CBO staff contacts are Susanne Mehlman and Melissa Sampson.

Sincerely,
Robert D. Reischauer, Director.

*37 IX. ADDITIONAL AND MINORITY VIEWS

ADDITIONAL VIEWS OF SENATOR KASSEBAUM

I strongly agree with the need to enact federal legislation which will
enable the Justice Department and the federal judiciary to intervene when
protests escalate to the level of violence and destruction that have been
directed against abortion clinics in our country. The freedom of speech
guaranteed by the constitution does not include bombings, vandalism, assault,
arson, destruction of property, and physically preventing people from entering
medical clinics. Unfortunately, it took the murder of Dr. David Gunn in



Pensacola, Flo
pattern of vio
country.
Wichita, Kansas, was the site of one of the longest, most widely publicized
clinic blockade actions. Operation Rescue's "Summer of Mercy" in 1991 tore
Wichita apart-and deepened the divisions between pro-choice and pro-life
citizens of that city. The protest created a climate of intolerance and anger
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effects can still be it-tempers still fiare, blockade actions are still
attempted, wanted posters are distributed. The animosity between the two sides
of this very divisive debate continues to deepen.

The federal government has a legitimate role to play in protests that are
characterized by an escalating pattern of violence, an inability of local law
enforcement officials to control the violence and actions designed to prevent
people from accessing or providing services protected by the Constitution. The

"Freedom of Access to Clinics Act of 1553" identifies an appropriate role for
federal intervention into violent protests against abortion clinics.

Reviewing the legislation and listening to testimony at the public hearing
reaffirmed my belief that the physical obstruction, violence, and destruction
of property being described cannot be tolerated. It cannot be tolerated at
abortion clinics, at biomedical research facilities where animals are used as
research subjects, at companies as a part of labor disputes, or anywhere. With
that recognition, I have explored the possibility of crafting an amendment to
the legislation which would address my concern that Congress needs to broaden
its view beyond the doors of abortion providers.

I may offer an amendment during the Senate debate on this legislation which
would ensure that escalating levels of violence designed to prevent people
from engaging in legal commercial activities will be treated the same under
federal laws-and the protections sought for abortion clinics will be available
to others if the need arises. I believe this is a serious issue that deserves
to be discussed by the members of the Senate.

*38 One option is to provide the attorney general of the United States with
the ability to seek temporary, preliminary, or permanent injunctive relief
against the physical obstruction of any entrance to a commercial enterprise.
Physical obstruction is defined as rendering impassable ingress to or egress
from an entrance, or rendering passage to or from such a commercial enterprise
unreasonably difficult or hazardous.

Under this option, the attorney general could seek the injunctive relief in
U.S. district court if there is reasonable cause to believe that any person or
group of persons is being denied lawful access by such obstructing conduct and
that such obstruction raises an issue of general public importance.

Nothing in the legislation should prevent a state from exercising
jurisdiction over any offense over which it would have jurisdiction in the
absence of this section. Nor should the amendment deprive state and local law
enforcement the responsibility for prosecuting acts that are violations of
state and local laws.

I believe that this approach to the problem incorporates an element of
fundamental falrness with regard to the federal rcle in violent protests which
clearly goes beyond any reasonable interpretation of free speech-regardless of
the setting.
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*39 ADDITIONAL VIEWS OF SENATOR DURENBERGER
MY SUPPORT FOR S. 636

On June 23, 1993, I joined 12 of my colleagues on the Senate Labor and Human
Resources Committee in voting to favorably report 8. 636, the Freedom of
Access to Clinic Entrances Act of 1993 ("Clinic Entrances Act"), with an
amendment in the nature of a substitute.

Although I had some very serious concerns about S. 636 at the time of the
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vote in Committee was intended to express the unity which exists across the
entire political spectrum on the key goal of deterring violence and harassment
against those exercising or attempting to exercise their
constitutionally-protected rights.

Regardleas of one's beliefs regarding the appropriateness of abortion, the
Supreme Court has consistently held for over two decades that the right to
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moraJ.J.y or personally condone the caxlng of lnnocem: unborn human .lees I
strongly believe that harassment and violence against women, doctors, and
innocent citizens who exercise or attempt to exercise the so-called right to
choose should be prohibited. Unlike peaceful protests and acts of civil
disobedience, violence done in the name of a cause accomplishes little more
than to damage that cause. Therefore, I believe it is incumbent upon those of
us who oppose the taking of innocent human also to oppose and deplore actions
which harm others.

In addition, the bill's chief sponsor, Senator Kennedy, had made several
important changes to the bill since its introduction in March 1993 that had
gone a long way toward addressing my concerns and the concerns of some of my
colleagues. He also indicated that he was willing to work with the members of
the Committee following the Executive Session on June 23 to address remaining
concerns about the legislation. My vote in Committee, therefore, was also
intended to convey my recognition of Senator Kennedy's good faith offer, and
to express my hope that he would in fact make further modifications to S. 636
that would address my remaining concerns about the legislation.

PURPOSE OF THESE ADDITIONAL VIEWS

While I voted with the majority to report S. 636 favorably, I share many of
the concerns expressed by my colleagues Senators Hatch, Coats, Gregg, and
Thurmond in the Minority Views section of this Report. Because of this
somewhat unique posture, I am filing these Additional Views in order to
amplify my remaining concerns about the bill and to express, once again, my
sincere hope that they will be addressed before S. 636 reaches the Senate
floor.

*40 SEVERAL IMPORTANT CHANGES HAVE BEEN MADE TO S. 636

I want to commend Senator Kennedy for the changes he has made to the Clinic
Entrances Act in order to address some of the concerns that I and other
members of the Labor Committee had raised about the bill. While we have not
yet achieved all of the changes that I think would really improve this
legislation, Senator Kennedy has, as I stated earlier, come a long way toward
meeting my original objections about S. 636.

The spirit behind those modifications is consistent with my sincere hope
that we can find common ground despite our disagreements about the larger
issues that have dominated the abortion debate.

As S. 636 is now drafted:

It avoids First Amendment "overbreadth" and "void-for-vagueness" concerns by
defining the key terms "physical obstruction," (meaning to make access to or
from a medical facility impassable, unreasonably difficult, or hazardous),
vintimidate" (meaning to place a person in reasonable apprehension of bodily
harm to himself or another), and "interfere with" (meaning to restrict a
person's freedom of movement) ;

It provides legal protection for parents and legal guardians by exempting
them from criminal and civil penalties for trying to counsel their children
not to have abortions;

It broadens the definition of "abortion-related services" so that the bill
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ing a broad range of health and
luding counselling about adoption and other

now protects those facilities
pregnancy-related services, in
alternatives to abortion; and

It no longer includes a section that would have given the Secretary of
Health and Human Services broad investigative power to determine whether the
provisions of S. 636 had been violated and, where appropriate to refer the
matter to the Attorney General for civil action.

These changes are a;guLL;uauL I believe they demonstrate a goou faith
effort on Senator Kennedy's part to address some of the legitimate concerns
that I have raised about this bill. I am convinced that S. 636 now strikes a
more appropriate balance between protecting clinic clients and protecting the
legitimate rights of clinic protestors.

SEVERAL ADDITIONAL CHANGES MUST BE MADE

However, I want to stress once again that the bill is still far from perfect
and that several additional changes should be made.

In particular, the bill's protections should be expanded to protect the
First Amendment rights of those on both sides of this issue-by making it
unlawful to intimidate, harm, interfere with, or prevent anyone from engaging
in lawful speech and peaceful protest at "medical facilities," as defined by
S. 636.

I joined six of my colleagues in voting for an amendment offered by my
colleague, Senator Hatch, during Committee consideration of S. 636 that would
have added a new subpart to the bill prohibiting force or threat of force, or
physical obstruction, intended to injure, intimidate or interfere with any
person exercising First Amendment freedom of speech within 300 feet of a
facility providing abortion *41 services. A similar provision also was
included in the amendment in the nature of a substitute I also supported that
was offered by my colleague, Senator Coats. Unfortunately, both amendments
were defeated by a vote of 6-11.

This issued is very significant to me, and-I am sure-to many other Senators
on both sides of the abortion question who believe that the First Amendment
applies to all Americans. In a rush to outlaw violence, harassment, and
physical blockades, we must be especially careful not trample the First
Amendment rights of those who are engaging in legitimate, peaceful protest and
civil disobedience.

I want to make clear that my efforts to address this free speech concern are
not intended, in any way, to undermine or impugn the underlying objectives of
this legislation. In fact, this amendment is highly consistent with those
objectives: I believe that protecting the rights of protesters would help to
further reduce violence, intimidation, and harassment by discouraging those on
both sides of this issue from harming those with whom they do not agree. As
Senator Hatch said during the Committee's consideration of S. 636, peace
cannot be achieved by disarming only one side.

Recent events in my home State of Minnesota have demonstrated, once again,
that the safeguards some of my colleagues and I have been seeking in this bill
for protesters are absolutely necessary. Over the past several weeks,
Minnesotans have received a forceful reminder over these past several weeks
that harassment, vandalism and lack of respect for the rights of individuals
are not the exclusive province of either extreme in the ongoing debate over
abortion.

Operation Rescue has just concluded several weeks of demonstrations, prayer
services and other events in the Twin Cities designed to call attention to the
tragedy of abortion. And, while much of the attention has focused on fears
that the kind of illegal activity associated with Operation Rescue in the past
might be repeated in Minnesota, the events of recent weeks instead have been
dominated by arrests of fringe pro-choice activists engaged in harassment and
vandalism directed against law-abiding individuals with whom they disagree.



Perhaps most disturbing, the arrests have incliuded highly offensive harassment
of individuals who were doing nothing more than attending church on a Sunday
morning.

The Majority spends a great deal of time in its Report attempting to build
the case that S. 636 is designed to combat a "nationwide campaign" of
"blockades, invasions, vandalism," and "violence" by those opposed to
abortion. There is no doubt that such events have occurred. Although we have
not experienced the degree of tragedy that occurred in Pensacola, Florida,
earlier this year, Minnesota has seen its share of violence and harassment
directed at health care personnel and patients of abortion clinics. In the
last year, for example, there have been two attempts to blow up an abortion
clinic in Robbinsdale, Minnesota, and to damage other facilities. The people
who work at these clinics-from doctors to directors to receptionists-have been
illegally and repeatedly harassed, both at work and at their homes.

Yet, the Majority Report is entirely bereft of descriptions of violence and
harassment against pro-life groups and those exercising *42 their legitimate
First Amendment right to engage in lawful speech and peaceful assembly.

For example, the Report does not relate the testimony by Joan Appleton, from
the Pro-Life Action Ministries in St. Paul, Minnesota that was presented at
the May 12, 1993 hearing on S. 636. Ms. Appleton testified as follows: "The
only violence I have ever witnessed at an abortion clinic was this part summer
at an abortion clinic in the St. Paul-Minneapolis area where there was a large
number of pro-abortion demonstrators invited by the director of the clinic. I
witnessed elderly pro-lifers being mocked and spat upon by the demonstrators
while they were praying. *** This past summer in Robbinsdale, Minnesota, there
were three arrests by the local police department for physical and sexual
assaults. All three of these arrests were of abortion advocates.”

My point in highlighting Ms. Appleton's testimony and in offering this
report on what has been happening in Minnesota in recent weeks is not to
suggest that two wrongs make a right. Instead, I am offering these concrete
examples to illustrate why I believe it is so important that we put aside our
personal differences on the issue of abortion and work together to ensure that
all citizens-pro-choice, pro-life, in-between, or disinterested-have the right
to go about their legitimate business and exercise their constitutional rights
without running the risk of being physically abused by zealots on either side.

All law-abiding citizens-regardless of their personal beliefs on this
issue-deserve to be protected. And all of us-regardless of how we might feel
about the issue of abortion itself-should be willing to find a common way in
which that protection can be assured.

My second major concern with 8. 636, as currently drafted, is that the bill
provides corresponding enforcement authority to State Attorneys General. While
there is legal precedent for granting state officers the authority to enforce
federal laws, the civil rights law, 42 U.S.C. S 1985(3), upon which S. 636 is
premised contains no such grant of authority. Furthermore, I firmly believe
that granting state officers the full power to enforce the Clinic Entrances
Act will even further politicize an issue that already has become too
political.

This broad grant of authority is unwarranted and unnecessary. Nothing in the
record even remotely suggests that the federal government is ill-equipped,
ill-prepared, or unwilling to enforce the Clinic Entrances Act. In fact, in a
letter to Senator Kennedy dated June 15, 1993, Attormney General Reno stated:
"I write to express again the support of the Department of Justice for S. 636,
the Freedom of Access to Clinic Entrances Act" (emphasis added). The Attorney
General further states that this grant of federal authority was "essential,"
in part because the activities of pro-life protesters "have overwhelmed the
ability of local law enforcement to respond." See June 15, 1993 Letter from
Attorney General Janet Reno to the Honorable Edward M. Kennedy.

If the bill's author and chief sponsor has some concerns about the
willingness and commitment of future Administrations to enforce this law, he
should provide a more limited grant of authority to State Attorneys General
consistent with those concerns.



*43 CONCLUSION

In conclusion, I want to emphasize again my sincere hope that this
legislation will help create an environment in which we can work toward a more
peaceful settlement and understanding on the issue of abortion. It is in this
spirit of good faith-in an appeal to reason on all sides-that I voted to
report S. 636 out of Committee. Because of my continuing belief that persons
holding divergent views on the central issue of abortion can-and should-settle
their differences by discussion and expression rather than physical violence,
I sincerely hope that we can resolve these few remaining obstacles I have

outlined above before the Clinic Entrances Act reaches the Senate floor.

*44 ADDITIONAL VIEWS OF SENATOR COATS

general direction of this legislation, I was concerned, however, about several
of its provisions. While the bill reported out of Committee addresses some of
those concerns, I remain convinced that the Coats substitute provides a better
method to address the problem of clinic violence.

As introduced, S. 636 was not limited to force or threat of force, but
included an undefined term "physical obstruction" which could have covered
entirely peaceful and lawful activity such as sidewalk counseling. The Kennedy
substitute as reported from this Committee now include a definition of
*physical obstruction® and I have indicated my support for that definition.

The committee reported substitute has also been amended to include
definitions of "intimidate" and "interfere with". While these definitionsg are
not identical to those contained in the Coats amendment they have essentially
the same effect, and are therefore acceptable.

While noteworthy progress has been made modifying S. 636, the Coats and
Kennedy substitutes continue to have at least three significant differences.

First, the Kennedy substitute unfairly discriminates against women seeking
important and constitutionally protected health services that are not abortion
services. While the Kennedy substitute has been amended to replace the term
"abortion services" with "abortion related services" and includes facilities
providing counselling and services on alternatives to abortion, the term
"abortion related services" does not adequately protect women seeking to
access services which are not directly related to abortion.

As Senator Wofford stated during the Committee markup of S. 636, to label
all services related to pregnancy "abortion-related services" is insulting and
offensive. Information about prenatal care, social service programs, treatment
for sexually transmitted diseases are examples of information and treatment
options that are not "abortion related services" and would therefore not be
afforded protection under the Kennedy bill. Under the Coasts substitute they
would be protected as "reproductive health services."

The Coats substitute embodies a belief that women deserve to be protected
when they enter a clinic regardless of whether they are there for premnatal
care, for a morning after pill following a rape, for a pap smear, for
treatment for a sexually transmitted disease, or for an abortion. The Court
has stated on numerous occasions that all reproductive health choices, either
to bear or not to bear a child are protected in the Constitution.

A second difference between the Kennedy and Coats substitutes is that the
Coats substitute prohibits interference with a woman's *45 right to
reproductive health services regardless of the person's "motivation”.

Before a person is afforded protection under S. 636 he or she must prove
they have been targeted because they are seeking or have sought to obtain or
provide abortion services. The Kennedy bill therefore requires that there be
specific intent to deny a person access to abortion services. On the other

During Committee consideration of S§. 636 I indicated my support for the



hand, the Coats bill seeks first to assure women access to reproductive health
services, and punishes interference with that access regardless of the
motivation.

The Coats substitute addresses a conflict in which twec groups are involved
in a protest at the same facility. One is blocking access to the clinic
because of their stand on abortion, the other is blocking access to the clinic
because of some other reason (e.g., unfair labor practice objection) Under
the KennEuy bill, only the group u¢cck1ng access because of their pro-life
motivation would be prosecuted and subject to the penalties of this act.

The Coats bill treats those who physically obstruct access to or from the
clinic equally, regardless of their motivation or intent. It places an
emphasis on assuring women access to health services rather than singling out
a particular viewpoint for punishment.

The final main difference between the Coats and Kennedy substitutes is its
treatment of First Amendment protected speech.

The Kennedy bill provides a *rule of comstruction® which states that
*nothing in this section shall be construed or interpreted to prohibit
expression protected by the First Amendment to the Constitution." Rules of
construction cannot cure patent or latent un-constitutionally. One cannot
simply write a bill that encroaches free speech rights and then add a
disclaimer in this fashion.

The Coats substitute recognizes the delicate balance between First Amendment
protections and "privacy" protections as enumerated by the Court. Therefore it
includes separate cause of action for persons engaged in lawful speech or
peaceful protest. If a person attempts to use force or threat of force or
physical obstruction to deny a protester on either side of the igsue his right
to exercise First Amendment speech, that person will be subject to the
penalties contained in this legislation.

We all agree that clinic violence must stop. But we must also protect
legitimate free speech interests. The solution to clinic violence is not to
disarm only one side of the controversy. We must reduce hostility on both
sides of the issue. If we fail to address this issue we effectively condoned a
form of content discrimination that silences one side of an important debate.

Dan Coats.
*46 MINORITY VIEWS OF SENATORS COATS, GREGG, THURMOND, AND HATCH

Like millions and millions of other Americans opposed to abortion, we
categorically condemn the March 1593 killing of Dr. David Gunn in Pensacola,
Florida, and other acts of vioclence against abortion clinics and those
providing abortion services. Such desperate acts of violence are no answer to
the violence of abortion itself.

S. 636 is not, however, a well-honed or appropriate federal response to the
problem of violence outside abortion clinics. We note in particular the
following significant defects in the current version of S. 636:

1. S. 636 fails to differentiate between violent and nonviolent activities.-
Qur American tradition recognizes the fundamental distinction between acts of
violent lawlessness and acts of peaceful civil discbedience. Acts of violent
lawlessness appropriately invite severe penalties. But acts of peaceful civil
disobedience. -mass sit-ins, for example, that draw on the tradition of Gandhi
and Martin Luther King, Jr.-should not be subjected to such steep penalties.

Such acts are, of course, not privileged. Rather, civil disobedience is, by
definition, unlawful. Acts of peaceful civil disobedience should, however, be
punished roughly in the same manner and to the same extent as like conduct
engaged in by anyone else. For example, if protesters commit unlawful
trespass, they should be subjected to roughly the same penalties that other
trespassers face. To impose a substantially more severe penalty presents the
threat of viewpoint discrimination, no matter how cleverly disguised.



S. 636 indiscriminately lumps together vi nt and nonviolent activities and
imposes severe penalties on both. Under S. 63 a person who commits an
entirely peaceful violation-a person, for example, sitting silently with
others on a sidewalk outside an abortion clinic-is treated the same as a
person who acts violently (but fails to inflict bodily injury). The peaceful
protester, like her violent counterpart, would face criminal penalties of one
year in jail and a $100 000 fine for a first violation, and three years and a
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face civil damages of $5000 per violation and civil penalties of $15,000 per

violation.

Had States during the 1950s and 1960s been able to impose and uphold such
severe penalties on peaceful civil disobedience, the civil rights movement
might well have been snuffed out in its infancy. A broad range of peaceful
anti-abortion activity may well be disruptive and may interfere with the
lawful rights of others. The same, it must be noted, was true of civil rights
protests: they were {(and were intended to be) disruptive, and they interfered
with the then-lawful rights of others.

It is not our point to debate the relative moral standing of the
anti-abortion and civil rights movements. Nor do we suggest that *47 peaceful
civil disobedience should not be punished. We simply emphasize the grave
danger of viewpoint discrimination inherent in imposing the same severe
penalties on peaceful civil disobedience as on violent lawlessness.

The Committee report contends that S. 636 is modeled on federal civil rights
laws. We note, however, that the federal civil rights laws cited do not
contain the term "physical obstruction" and have been construed to apply only
to acts of violence or threats of violence. (Written testimony of Professor
David M. Smolin, May 18, 1993, at 14.) In extending its severe penalties to
peaceful civil disobedience, S. 636 thus departs from the models on which it
purports to reply.

2. S. 636 would protect illegal abortions.-Unlike the original version of S.
636, the current version extends its protections to illegal abortions. As a
result, S. 636 could effectively cripple most or all state regulation of
abortion, including regulation that serves solely to protect the health of
those obtaining abortions. For example, an unlicensed late-term abortionist
would have a civil cause of action for compensatory damages (or,
alternatively, statutory damages of $5000) and punitive damages against state
officials who attempted to prevent him from performing illegal abortions.

The Committee report claims that S. 636 would not create any liability for
enforcement by state or local law enforcement authorities of state or local
laws. This claim, however, appears contradicted by the unambiguous text of S.
636 itself, which would be recognized as controlling by the courts. Nothing in
the provision defining prohibited activities exempts enforcement activities by
state officials. Likewise, the relevant rule of construction set forth in S.
636 provides merely that S. 636 shall not be construed to "prevent any State
from exercising jurisdiction over any offense over which it would have
jurisdiction in the absence of this section;" it does not provide that S. 636
shall not be construed to subject state officials to liability for enforcement
activities.

In short, S. 636 would nominally permit enforcement of state laws regulating
abortion, but it would give those subject to enforcement a separate, and
extremely potent, civil cause of action against state officials. Moreover, S.
636 would also give illegal abortionists the same extremely potent civil cause
of action against any Good Samaritan citizen who responsibly attempted to
deter an imminent and dangerous illegal abortion.

The stated rationale for S. 636 is that those exercising a legally protected
right should be protected in exercising that right. That rationale plainly
does not extend to protection of unlawful conduct.

It has been suggested by the supporters of S. 636 that protection of illegal
abortions is necessary to prevent the possibility of abusive litigation
discovery. But the danger of abusive discovery exists in every piece of
litigation, and our system has developed a workable method of preventing such
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3. 5. 636 elevates the right to abortion above the First Amendment.-As the
hearing testimony amply demonstrates, violence and *48 abuse at abortion
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6 its current form were to become law, those persons confronting
peaceful, lawful pro-life demonstrators would suddenly have a virtual license
to harass and provoke them, since they would know that the slightest bit of
retaliation would subject the pro-life demonstrators to the severe penalties
under the bill. The clear lesson of history is that peace is not achieved by
disarming only one of the contestants. The way to achieve peace is to treat
both sides equally and to make clear that conduct that is unacceptable by one
side will be unacceptable by the other.

Consistent with these principles, it is imperative that those exercising
their lawful First Amendment rights to speak out against abortion have the
same protections from vioclence and abuse as those seeking abortion. Unless the
right to abortion is to be elevated above even the First Amendment, the
penalties under the bill should be extended to those who, by force or threat
of force or by physical obstruction, injure, intimidate or interfere with
persons lawfully exercising their First Amendment rights at abortion-related
facilities.

4. The "abortion-centric" language of S. 636 may fail to deliver the
promised protection of pro-life facilities.-According to the Committee report,
"facilities that do not offer abortions or counselling and referral for
abortions, but offer only counselling about alternatives to abortion-sometimes
referred to as 'pro-life counselling centers' or 'pregnancy care centers'-are
covered" by S. 636, because the services that they provide are defined to be
"abortion[-]related services" under proposed section 2715(e) (1). As Senator
Wofford stated at the Committee markup on S. 636, to label all services
related to pregnancy "abortion[-]services" is insulting and offensive. Such a
bizarre label not only betrays a distressing "abortion-centric" perspective
{from which everything is defined in relation to abortion); it also offers the
prospect of confused and inconsistent application of the protections of S. 636
to pro-life facilities. There is no good reason to relegate to legislative
history a clarity that could easily be provided in the text of S. 636.

At the Committee markup, an amendment offered by Senator Hatch that would
have remedied these problems was defeated by a S-to-8 vote.

5. S. 636 discriminates against the pro-life viewpoint.-Unlike the original
version of S. 636, the current version is now facially neutral in at least one
respect: its protections (if properly understood) would extend to both
abortion and pro-life facilities. As the Supreme Court recently reemphasized
in Church of Lukumi Babalu Aye, Inc. v. Hialeah, slip op. (U.S. June 11,
1993), however, "[f]lacial neutrality is not determinative" of a statute's
compliance with the First Amendment. Id., at 12. While the Church of Lukumi
case concerned the Free Exercise Clause of the First Amendment, there is every
reason to believe that its analysis applies equally to the First Amendment's
Free Speech Clause. Among the lessons of the Church of Lukumi case are that
the First Amendment "protects against government hospitality which is masked,
as well as overt," slip op., at 12, and that "the effect of a law in its real
operation is strong evidence of its object," id. at 13.

*49 S. 636 masks a hostility to the pro-life viewpoint. This hostility was
manifest in at least two features of the original version of S. 636. First, S.
636 singled out the pro-life cause for harsh penalties that would not apply to
other causes engaged in similar conduct. Second, it carelessly used vague and
overbroad terms that would have chilled core First Amendment prolife speech.
See, e.g., Written testimony of Professor Michael Stokes Paulsen and Professor
Michael W. McConnell, May 20, 1993.

The current version of S. 636 is more subtle, though the hostility to the



pro-life viewpoint remains manifest in S. 636's Orwellian insistence on
describing pro-life services as "abortion[-]related services." But, while
facially neutral as between abortion facilities and pro-life facilities, s.
636 faills to provide pro-life demonstrators the same needed protection from
violence and abuse as those seeking and providing abortion. The clearly
intended effect of S. 636 in its real operation would be to disadvantage
pro-life speech significantly

6. S. 636 would chill comstitutionally prececteu speech.-S. 636 can fairly
be said to be modeled on existing statutes only in the sense that it takes the
harshest features of each and combines them in a manner that is completely
unprecedented. It is bad enough that S. 636 would punish entirely peaceful

civil disobedience with criminal penalties of one year in jail and a $100,000
fine for a first violation and with three years in jail and a $250,000 fine
for any subsequent violation. It is even worse that a peaceful protester would
face private actions for civil damages of $5000 per violation and punitive
damages, and government actions, by either the United States Attorney General
or a state attorney general, for a civil penalty of $15,000 per violation.

In practice, of course, those who would have to take account of the prospect
of these draconian penalties are not simply those who would actually engage in
the activities prohibited by S. 636, but those who might even possibly be
alleged-rightly or wrongly-to have engaged in those activities. In light of
the hefty statutory damages and civil penalty provisions of S. 636, the
delegation to state attorneys general and private citizens of what is in
essence prosecutorial authority wvirtually assures that innocent persons who
have done nothing more than engage in the lawful exercise of their First
Amendment rights will be targeted and pursued. The chilling effect on
legitimate First Amendment speech is therefore likely to be intense. In
addition, the delegation of so much enforcement authority to private and state
entities undermines a stated rationale for S. 636: the asserted need for
careful, coordinated federal action.

For all of the above reasons, we are opposed to S. 636 in its current form.

Orrin Hatch.

Strom Thurmond.

Dan Coats.

Judd Gregg.
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*50 X. CHANGES IN EXISTING LAW

In compliance with rule XXVI paragraph 12 of the Standing Rules of the
Senate, the following provides a print of the statute or the part or section
thereof to be amended or replaced (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing law in
which no change is proposed is shown in roman) :

PUBLIC HEALTH SERVICE ACT
* kK * X % %
TITLE I-SHORT TITLE AND DEFINITIONS
SHORT TITLE
Section 1. **x

* * * * % * *

TITLE XXVII-MISCELLANEQUS



Sec. 2701, **x*

* % Kk k k *x *

SEC. 2715. FREEDOM OF ACCESS
(a) Prohibited Activities.-Whoever-

{1) by force or threat of force or by physical obstruction, intentionally
injures, intimidates or interferes with or attempts to injure, intimidate or
interfere with any person because that person is or has been, or in order to
intimidate such person or any other person or any class of persons, from
obtaining or providing abortion related services; or

(2) intentionally damages or destroys the property of a medical facility
or in which a medical facility is located, or attempts to do so, because such
facility provides abortion related services,

shall be subject to the penalties provided in subsection (b) and the civil
remedies provided in subsection (c), except that a parent or legal guardian of
a minor shall not be subject to any penalties or civil remedies under this
section for such activities insofar as they are directed exclusively at that
minor.

(b) Penalties.-Whoever violates this section shall-

(1) in the case of a first offense, be fined in accordance with title 18
or imprisoned not more than 1 year, or both; and

(2) in the case of a second or subsequent offense after a prior conviction
under this section, be fined in accordance with title 18 or imprisoned not
more than 3 years, or both;

*51 except that, if bodily injury results, the length of imprisonment
shall be not more than 10 years, and if death results, it shall be for any
term of years or for life.

(c) Civil Remedies. -

(1) Right of action.-

(A) In general.-Any person aggrieved by reason of the conduct prohibited
by subsection (a) many commence a civil action for the relief set forth in
subparagraph (B).

(B) Relief.-In any action under subparagraph (A), the court may award
appropriate relief, including temporary, preliminary or permanent injunctive
relief and compensatory and punitive damages, as well as the costs of suit and
reasonable fees for attorneys and expert witnesses. With respect to
compensatory damages, the plaintiff may elect, at any time prior to the
rendering of final judgment, to recover, in lieu of actual damages, an award
of statutory damages in the amount of $5,000 per violation.

{2) Action by attorney general of the United States.-

(A) In general.-If the Attorney General of the United States has
reasonable cause to believe that any person or group of persons is being, has
been, or may be injured by conduct constituting a violation of this section,
and such conduct raises an issue of general public importance, the Attorney
General may commence a civil action in any appropriate United States District
Court.

(B) Relief.-In any action under subparagraph (A), the court may award
appropriate relief, including temporary, preliminary or permanent injunctive
relief and compensatory damages to persons aggrieved as described in paragraph
(1) (B) . The court, to vindicate the public interest, may also assess a civil
penalty against each respondent-

(i} in an amount not exceeding $15,000, for a first violation; and
(ii) in an amount not exceeding $25,000, for any subsequent violatiomn.

(3) Actions by state attorneys general.-

(A) In general.- If the Attorney General of a State has reasonable cause
to believe that any person or group of persons is being, has been, or may be



1njureu by conduct constituting a violation of this section, and such conduct
raises an issue of general public importance, such Attorney General may

commence a civil action in the name of such State, as parens patriae on behalf
of natural persons residing in such State, in any appropriate United States
district Court.

(B) Relief -In any action under subparagraph (A), the court may award
including temporary, prellmlnary or permanent injunctive
i ecribed in paragraph
{ .

d) Rules of Construction.-Nothing in this section shall be construed or
interpreted to-

*52 (1) prevent any State from exercising jurisdiction over any offense
over which it would have jurisdiction in the absence of this section;

(2) deprive State and local law enforcement authorities of responsibility
for prosecuting acts that may be violations of this section and that are

violations of State or local law;

(3) provide exclusive authority to prosecute, or exclusive penalties for,
acts that may be violations of this section and that are violations of other
Federal laws.

(4) limit or otherwise affect the right of a person aggrieved by acts that
may be violations of this section to seek other available civil remedies; or

(5) prohibit expression protected by the First Amendment to the
Constitution.

(e) Definitions-As used in this section:

(1) Abortion related services.-The term "abortion related services"
includes medical, surgical counselling or referral services, provided in a
medical facility, relating to pregnancy or the termination of a pregnancy.

{2) Interfere with.-The term "interfere with" means to restrict a person's
freedom of movement.

(3) Intimidate.-The term "intimidate" means to place a person in
reasonable apprehension of bodily harm to him- or herself or to another.

(4) Medical facility.-The term "medical facility" includes a hospital,
clinic, physician's office, or other facility that provides health or surgical
services or counselling or referral related to health or surgical services.

(5) Physical obstruction.-The term "physical obstruction" means rendering
impasgsable ingress to or egress from a medical facility that provides abortion
related services, or rendering passage to or from such a facility unreasonably
difficult or hazardous.

(6) State.-The term "State" includes a State of the United States. the
District of Columbia, and any commonwealth, territory, or possession of the
United States.

FN1 National Abortion Federation, "Incidents of Violence & Disruption
Against Abortion Providers, 1993," Apr. 16, 1993 (summary submitted to the
Committee with the testimony of wWilla Craig).

FN2 National Abortion Federation, "Incidents of Violence & Disruption
Against Abortion Providers, 19%3," Apr. 16, 1993.

FN3 Richard Lacayo, "One Doctor Down, How Many More?" Time, Mar. 22, 1993.

FN4 ABC, "Nightline," Mar. 12, 1993 (interview with Linda Taggert, Director,
Ladies Center, Pensacola, FL).

FN5 National Abortion Federation, "Incidents of Violence & Disruption
Against Abortion Providers, 1993," Apr. 16, 1993.



FN6é David A. Grimes, M.D., et al., "An epidemic of antiabortion violence in
the United States," "Obstetrics and Gymecology," vol. 165, n. 5, pt. 1 (Nov.
1991) : 1263-67 (submitted to the Committee with the testimony of Pablo
Rodriguez, M.D.); UPI, "Suspicious Fire Destroys Abortion Clinic," Jan. 31,
1992.

FN7 National Abortion Federation, "Summary of Extreme Violence Against
Abortion Providers as of April 15, 19953."

FN8 National Abortion Federation, "Noxious Chemical Vandalism Incidents at
Abortion Clinics,"™ May 1993.

FN9 "Abortion Clinic Seeks Federal Investigation," UPI, May 10, 1993.

FN10 ABC "World News Tonight with Peter Jennings," Mar. 3, 1993; Frank
Fisher, "Acid Attacks," AP, Mar. 3, 1993.

FN11 Felicity Barringer, "Abortion Clinics Said To Be in Peril," New York
Times, Mar. 3, 1993.

FN12 ABC "World News Tonight with Peter Jennings, Mar. 3, 1993.

FN13 "FBI Urged to Tackle Abortion-Clinic Unrest," New York Times, Mar. 23,
1993.

FN14 National Abortion Federation, "Incidents of Violence and Disruption
Against Abortion Providers, 1993", April 16, 1993.

FN15 National Abortion Federation, "The Cost of Clinic Blockades," Mar.
1993; Testimony of David R. Lasso and of Willa Craig, Senate Committee on
Labor and Human Resources, May 12, 1993.

FN16 See eg., Cousins v. Terry, 721 F. Supp 426, 430-431 (N.D.N.Y. 1989);
Southwestern Medical Clinics v. Operation Rescue, 744 F. Supp. 230, 232 (D.
Nev. 1989); Women's Health Care Services v. Operation Rescue, 773 F. Supp.
258, 262 (D. Kan. 1991); NOW v. Operation Rescue, 726 F. Supp. 300, 303
(D.D.C. 1989); Volunteer Medical Clinic, Inc. v. Operation Rescue, 548 F. 24
218, 221 (6th Cir. 1991); Lucero v. Operation Rescue of Birmingham, 772 F.
Supp. 1193, 1196-1197 (N.D. Ala. 1991); Town of West Hartford v. Operation
Rescue, 726 F. Supp. 371, 373-374 (D. Conn. 1989). See also Brief for the
National Abortion Federation and Planned Parenthood as Amici Curiae in Support
of Respondents, pp. 10, 15, Bray v. Alexandria Women's Clinic, No. 50-985
(U.s., filed May 13, 1991).

FN17 National Abortion Federation, "The Cost of Clinic Blockades," Mar.
1983.

FN18 Id.



FN20 Felicity Barringer, "Slaying is a Call to Arms for Abortion Clinics,"
New York Times, Mar. 12, 1993.

2‘
s
w
o
i
[e]
[fe]
ct
o]
]
o]
(o]
/)]
ot
o
g
H
[V
(=]

FN22 Another Federal district court noted that "Operation Rescue's
literature defines ‘'rescues' as 'physically' blockading abortion mills with
[human] bodies, to intervene between abortionists and the innocent wvictims."
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Natiomal Orgamnizatiom for Womem v. Operation Rescue, 726 F. Supp. 1483, 1488
(E.D. Va. 1989), aff'd 914 F.2d 582 (4th Cir. 1990), rev'd in part on other
grounds, vacated in part Bray v. Alexandria Women's Health Clinic, 113 S. Ct.
753 (1993) (emphasis in original). In the same case, the U.S. Supreme Court
described the activities of Operation Rescue as intended to "obstruct general
access to *** the premises of abortion clinics." Bray v. Alexandria Women's
Health Clinic, 113 S. Ct. 753, 758 (1993). See also National Organization for
Women v. Scheidler, 765 F. Supp. 937, 944 (N.D. Ill. 1991) ("[tlhe motivation
for destroying clinic property, threatening clinic employees, and blocking
accesg to clinics, among other alleged acts, was *** to *** further [the]
anti-abortion cause by limiting the availability of abortion services"), cert.
granted in part, 61 U.S.L.W. 3371 (U.S. June 14, 1993) (No. 92-780); Town of
West Hartford v. Operation Rescue, 726 F. Supp. 371, 373 (D. Conn. 1989),
vacated on other grounds and remanded, 915 F.2d 92 (2d Cir. 1990); Lucero v.
Operation Rescue, 772 F. Supp. 1193, 1197 (N.D. Ala. 1991), aff'd 954 F.2d 624
(11th Ccir. 1993).

FN23 National ARbortion Federation, "Summary of Extreme Violence Against
Abortion Providers as of April 15, 1992"; "Year End Summary of Extreme
Violence Against Abortion Providers, 1992"; "Noxious Chemical Incidents at
Abortion Clinics"; and "The Cost of Clinic Blockades."

FN24 David A. Grimes, M.D. et al., "An epidemic of antiabortion violence in
the United States," "Obstetrics and Gynecology," vol. 165, n. 5, pt. 1 (Nov.
1991): 1264, fig. 2.

FN25 National Abortion Federation, "The Cost ¢of Clinic Blockades," Mar.
1993.

FN26 There is evidence that the arsons and bombings are also being committed
by a small group of offenders acting nationwide. One published study found
that 38 percent of the arsons and bombings of abortion clinics were committed
by repeat offenders consisting of fifteen individuals or groups. David A.
Grimes, M.D., et al., "An epldemic of antiabortion violence in the United
States," "Obstetrics and Gynecology," vol. 165, n. 5, pt. 1 (Nov. 1991): 1265
(submitted to the Committee with testimony of Dr. Pablo Rodriguez).

FN27 Sandra G. Goodman, "Abortion Foes Strike At Doctors' Home Lives, "
Washington Post, Apr. 8, 1993, Al.
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FN28 Sara Rimer, "Abortion Clinics Search for Doctors in aua;u*uy New York
Times, Mar. 31, 1993, Al4; Andrea Stone, "Doctors Say Abortion Foes
Intimidating, " USA Today, Apr. 13, 1993, 2A.

FN29 Nationwide, 83% of counties have no abortion provider. Stanley K.

Henshaw and Jennifer Van Vort, "Abortion services in the United States, 1987
and 1988, " "Family Planning Perspectives,” vol. 22, nc. 3 {(May/June 1950},
106. South Dakota has only one abortion provider for the entire state. In

North Dakota, the only physician who performs abortions commutes from
Minnesota. In Montana, as Willa Craig testified, only six of the State's 56
counties offer abortion services, and many patients travel over 100 miles to
their appointments. In addition, a study by the Alan Guttmacher Institute
found that in 34 States, the number of physicians providing abortion services
declined between 1985 and 1988. Stanley K. Henshaw and Jennifer Van Vort,
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eds., "Abortion Factbook, 1552 Editiomn: Reading, Trends, and State and Local

Data to 1988" (New York: Alan Guttmacher Institute, 1992), 190-195 (cited by
Dr. Pablo Rodriguez in his testimony to the Committee, p. 6).

FN30 Grimes, "Clinicians Who Provide Abortions: The Thinning Ranks,"
"Obstetrics and Gynecology," vol. 80, no. 4 (Oct. 1992), 719.

FN31 See Volunteer Medical Clinie, Inc. v. Operation Rescue, 948 F.2d 218
(6th Cir. 1991); National Organization for Women v. Operation Rescue, 914 F.2d
582 (4th Cir. 1990); New York State National Organization for Women v. Terry,
886 F.2d 1339 (2d Cir. 1989}, cert. denied, 495 U.S. 947 (1990); Women's
Health Care Services v. Operation Rescue-Natiomal, 773 F. Supp. 258 (D. Kan.
1991); Planned Parenthood Ass'n of San Mateo City v. Holy Angels Catholic
Church, 765 F. Supp. 617 (N.D. Cal. 1991); National Organization for Women v.
Operation Rescue, 747 F. Supp. 760 (D.D.C. 1990); Southwestern Medical Clinics
of Nevada, Inc. v. Operation Rescue, 744 F. Supp. 230 (D. Nev. 1989); Natiomal
Organization for Women v. Operation Rescue, 726 F. Supp. 1483 (E.D. Va. 1989);
Portland Feminist Women's Health Center v. Advocates for Life, Inc, 712 F.
Supp. 165 (D. Or. 1988); Roe v. Operation Rescue, 710 F. Supp. 577 (E.D. Pa.
1989); and New York State National Organization for Women v. Terry, 657 F.
Supp. 1324 (S.D.N.Y. 1988).

FN32 The Court also held that this clause of section 1985(3) is inapplicable
to anti-abortion activities because it applies only to conspiracies aimed at
interfering with constitutional rights that are protected against private, as
well as official, infringement, and the defendants had not acted with the
conscious aim of interfering with the only right constitutionally protected
against private infringement that was alleged in the case-the right to travel
interstate. The Court concluded that the right to an abortion is protected
only against State infringement.

By a vote of 5-4, the Court declined to consider whether there had been a
violation of the second clause of Section 1985(3), which prohibits
conspiracies for the purpose of preventing or hindering state authorities from
giving or securing to all persons within the state the equal protection of the
laws. The majority expressed some doubts about the applicability of this
clause to the allegations in the case, while four Justices would have read the
clause to provide a cause of action for the abortion clinic plaintiffs.

FN33 As Attorney General Reno noted in her testimony, while section 1985 (3)
is not adequate to address this problem, it has not been rendered completely
irrelevant. The Court's decision in Bray left open the possibility that the
first clause of the section might apply in unusual situations, and it left the



applicability of the second clause {(the "hindrance" clause) an unsettled
gquestion of law. However, the Committee agrees with Attorney General Reno that

Bray "doubtless limited the effectiveness of Section 1985(3) as a remedy for
abortion clinic blockades and the restrictions placed by the Court on that
statute warrant a congressional response." Testimony of Attorney General Janet
Reno, Senate Labor and Human Resources Committee, May 12, 1993.
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FN34 When Operation Rescue invaded Buffalo, NY, in April 19392, the mayor
commented: "If they close down one abortion mill *** then I think they'll have
done their job." David Treadwell, "Buffalo Braces for Massive Abortion
Protests," Los Angeles Times, Apr. 21, 1592. It was only after the State
Attorney General threatened suit that the mayor promised the Buffalo Police
Department would take appropriate action against clinic blockaders. Testimony
of New York Attorney General Robert Abrams, Senate Committee on Labor and
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FN35 Similarly, in West Hartford, CT, 40 officers confronted over 200 clinic
blockaders. Town of West Hartford v. Operation Rescue, 726 F. Supp. 371, 374
(D. Conn. 1989). These clinic "occupations required the Town to transfer
numerous on-duty officers from other scheduled duties to the task of arresting
and processing protectors. *** Correspondingly, the police department was not
able to maintain the level of police visibility, presence and protection
normally provided the Town. Had an emergency situation developed away from the
Center, the department would not have been able to shift officers to that
situation promptly." Id. at 379.

FN36 See the resolution of the National Association of Attorneys General
submitted with the testimony of New York Attorney General Robert Abrams.

FN37 See also, e.g., the testimony of the chief of police of another small
community at the Hearing before the Subcommittee on Crime and Criminal Justice
of the House Judiciary Committee, May 6, 1992, at 51-61, 114.

FN38 This definition is drawn in large measure from a Texas penal statute
upheld against a vagueness challenge in Sherman v. State, 626 S.W.2d 502 (Tex.
Crim. App. 1981); see also Gault v. Texas Rural Legal Aid, Inc., 848 F.2d 544,
558-9 (5th Cir. 1988).

FN39 This motive regquirement is not simply a repetition of the scienter
requirement-that the offender acted "intentionally," that is, intending to
perform the act and aware of the natural and probable consequences of it.
Rather, another element of the offense must be proven: that the offender acted
out of an abortion-related motive. This construction of the "because"” and "in
order to" language in S. 636 is consistent with the weight of authority under
18 U.S5.C.S 245 and 42 U.8.C. S 3631; however, the Committee is addressing only
the meaning of these phrases in S. 636, and not their meaning as used in any
other statute.

FN40 A number of federal statutes provide for statutory damages. See, e.g.,
the Copyright Act, 17 U.S.C. S 504; the Foreign Intelligence Surxrveillance Act,
58 U.S.C. S 1810; the Cable Communications Policy Act, 47 U.S.C. S 551; and
the Privacy Protection Act, 42 U.S.C. S 2000aa-6.



FN41 These maximum civil penalti
comparabie statutes such as the Fair Housing Act,
for a first violation, $100,000 for any subsequent violation
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FN42 As Attorney General Abrams' testimony notes, there is precedent for

suits under Federal law. See 15 U.S.C. § 15¢ ({(authorizing State Attorneys
General to sue under the Clayton Antitrust Act).

FN43 To the extent that the bill might indirectly affect some protest
activity, it easily satisfies the rule of United States v. O'Brien, 391 U.S.
367 (1968), that a law regulating non-speech conduct is valid as long as (1)
it serves an “important or substantial governmental interest [that] is
unrelated to the Euppré38¢uu of free CXPIESSLOH and (2} the restrictiomn on
First Amendment freedoms "is no greater than is essential to the furtherance
of [the important government] interest." 391 U.S. at 376-77. S. 636 clearly
serves an important governmental interest: it is designed to stop a
well-documented pattern of acts and threats of force, physical obstructions
and destructions of property interfering with the exercise of a comstitutional
right. This interest is unrelated to the suppression of expression; as noted,
the Act does not prohibit peaceful picketing or other forms of
constitutionally protected speech. And it is clear that by addressing a
limited and defined range of unprotected conduct, the Act affects First
Amendment freedoms, if at all, no more than is essential to serving the Act's
important objective.

FN44 The Court also emphasized that nothing in its decision in R.A.V. v.
City of St. Paul, 112 S. Ct. 2538 (1992), required a different result. In that
case, the Court struck down an ordinance explicitly directed at expression,
whereas the Wisconsin statute at issue in Mitchell, like S. 636, is aimed at
conduct unprotected by the First Amendment. (Slip Op. at 9.)

FN45 See also, e.g., 18 U.S.C. § 1507; 18 U.S.C. S 112; 18 U.S.C. S 1752.

FN46 Another example is a physician who provides abortion services in
Minnesota, Montana, North Dakota, Wisconsin and parts of Canada. UPI, "Doctor
Targeted by Anti-abortionists Moving to Montana," Jan. 29, 1993.

S. REP. 103-117, S. Rep. No. 117, 103RD Cong., 1ST Sess. 1993, 1993 WL 286699
(Leg.Hist.)
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